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Doing Business in the United States
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CHAPTER 12 Taxation of Nonresident Alien Individuals and Foreign Entities

2-12 Doing Business in the United States § 12.04

§ 12.04 Trade or Business in the United States

Nonresident aliens and foreign corporations may be taxed by the United States on only two classes of income: FDAP,
already discussed, n1 and ECI. n2 In order for a nonresident alien or foreign corporation to have ECI, it is necessary that
the foreigner be engaged in a United States trade or business. Although this term is used in many places in the Code, the
definition of business activity for purposes of business expenses (Section 162) and business losses (Section 165) may
not cause a foreign person to be engaged for purposes of subjecting him or her to U.S. net tax regime. For purposes of
taxing a foreigner on a net income basis, the term "trade or business" as used in Code Sections 871(b) and 882(a) is
controlling, even though it is not clearly defined. n3

The section will focus on what constitutes a trade or business, which, as will be seen, depends more on case law than a
bright line test set forth in the Code. n4 It should be noted, however, that the issue may be controlled by treaties, if
applicable, and that trades or businesses, unlike residence, may result from attribution. n5 The remainder of this section
will be concerned solely with the question of whether a foreigner has a United States trade or business, based on
authority derived from cases and I.R.S. rulings.

[1] Trade or Business in General

Before considering specific transactions, it will be useful to discuss some overriding principles. First, whether or not a
taxpayer is engaged in a trade or business is determined on an annual basis, i.e., a taxpayer may be engaged in a
business in one year and not the next. Second, the trade or business must be engaged in the U.S. The fact that the
taxpayer is engaged in business abroad is not sufficient. n6 Also, the mere purchase of goods in the U.S. as part of a
larger business enterprise will not be treated as a trade or business conducted in the U.S., without the assistance of U.S.
employees or agents. One basic requirement is that actual, business activity n7 must exist before a foreigner may be
found to be engaged in a United States trade or business. Thus, it has been held that the mere intention of a foreigner to
engage in a United States trade or business is insufficient if not coupled with sufficient business activity. n8 No precise
rule can be stated for the amount of activity required, although it has been held that it must be more than minimal. n9
The courts have always focused on the level of activity as being a requirement. An occasional sale does not constitute a
trade or business. n10 Instead, the activity must be considerable, continuous, and regular. This is the now standard
measure for the quantum activity required to establish a trade or business. n11 Management can also be a factor here.
For example, actively managed property is different from a triple net leased property, which shifts the management
responsibility to the tenant. The latter does not create a trade or business. n12 The rationale, though not always stated,

Page 1



seems to be that purely passive activities are more in the nature of investment than a trade or business, and so, income
from such activities is more properly treated under the FDAP rules. n13

The most troublesome of the old cases involved securities transactions, for which the trade or business question was
clarified in 1966. n14 However, the principles laid down in those cases continue to haunt taxpayers in areas not
addressed by the 1966 amendments, such as purchases and sales of property. To the extent these old cases are still
viable, they defy easy categorization. However, they all seem to look to the degree of business activity involved, rather
than the amount of money. n15 They generally hold that only those taxpayers whose relationship to the income is truly
passive in the sense that it involves only minimal business activity on their part, will be found not to be engaged in a
trade or business. Thus, unless protected by a statutory exception discussed below, or a treaty, most taxpayers who have
any sort of active role in the generation of United States-source income will probably be found to be engaged in a trade
or business. n16

[2] Performance of Personal Services

The Code has long provided that the performance of personal services within the United States will constitute a trade or
business. n17 This rule has a single exception: the statutory de minimis rule, n18 which provides that if personal
services are performed in the United States by a nonresident alien individual who is not present in the United States for
more than ninety days of the taxable year, and who earns less than $3,000 for such services, the nonresident alien
individual will not be engaged in a United States trade or business. However, to qualify under this rule, the services
must be performed for a true foreigner (nonresident alien individual or foreign entity) not engaged in a United States
trade or business, or for the foreign office of a United States person or entity. If this limited exception applies, it will
make the income received exempt from tax.

In all other cases, the performance of personal services within the United States will constitute a trade or business for
the taxable year of performance, and the taxpayer will be treated as engaged in a United States trade or business for that
entire taxable year.

Two significant facts should be noted about the performance of personal services within the United States as a trade or
business. The first is that such activity, even if only slight, will cause the taxpayer to be engaged in a trade or business
for the entire taxable year unless the de minimis rule applies. Such a trade or business will cause not only the income
from the services to be taxable, but possibly any other United States-source income or gain of the taxpayer, including
FDAP. The second fact is that the services need not be performed directly, since the activities of the taxpayer's agent, if
sufficient to constitute a trade or business, will cause that trade or business to be attributed to the taxpayer. The problem
of indirect activities and attribution rules will be discussed in detail at Section 12.04[6] below and is mentioned here
only to highlight the dangers of an unintended trade or business.

Finally, a taxpayer who performs personal services within the United States may elect the manner in which he or she
will be taxed (i.e., as FDAP rather than ECI) by timing his or her payment to occur in a year when he or she is not
engaged in a United States trade or business. This would be useful only if the FDAP tax rate is lower than the rate of tax
applicable to the income as ECI. This may be particularly attractive under treaties, which may provide special rules and
special rates.

[3] Trading in Securities and Commodities

Under two quite similar rules, trading in securities and trading in commodities have in large part been exempted from
the definition of a United States trade or business since 1967. n19 The purpose of the exemption is to permit foreigners
to engage in extensive investment activity in United States securities or commodities without having to be concerned
with whether such activities would constitute a United States trade or business. The rules are stated in the negative, so
that persons or entities qualifying will be found not to be engaged in a United States trade or business. Section 864(b)(2)
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was added to the Code to clarify the treatment of, and provide a safe harbor for, trading for a taxpayer's own account in
stock, or securities as compared with dealing or investing in these items. Prior to this new code section, which became
effective in 1997, the determination of whether trading was for a taxpayer's own account was a trade or business was
essentially based on the frequency of trades and holding period.

The current rules provide that non-resident aliens or foreign entities who meet the following requirements will not be
engaged in a United States trade or business solely because of their dealings in securities and commodities in the U.S. In
short, the term "engaged in a trade or business" does not include effecting transactions in the U.S. through a resident
broker, commission agent or other independent agent, to the extent the taxpayer does not have an office or other fixed
place of business in the United States through which or by the direction of which the above transactions are effected.
n20

The main distinction drawn by these rules is between dealers, who must use independent agents to qualify, and
non-dealers, who may conduct their trading themselves, or through any type of dependent or independent agents,
regardless of whether those agents have grants of discretionary authority. The additional requirement that dealers must
not have a United States office through which such transactions are effected is simply to insure the use of independent
agents.

Finally, the exclusion of non-dealer corporations whose principal business is trading in securities on its own account
and whose principal office is in the United States simply reflects the concept that such taxpayers, almost always foreign
investment companies, should meet a stricter rule when they have such extensive connections with the United States. It
is worth noting, however, that this stricter rule does not apply to foreigners trading in commodities on their own
account. Presumably, this is to protect foreign businesses who insure sources of supply through dealings on United
States commodities exchanges from being engaged in a United States trade or business solely on that account.

As previously indicated, foreigners who fail to qualify under these rules will not necessarily be engaged in a United
States trade or business, but rather, must determine their trade or business status under the old cases. Thus, these rules
are intended to provide a "safe harbor" for foreigners not wishing to be engaged in a United States trade or business, but
they do not overrule prior law for foreigners who fail to qualify. Furthermore, qualifying under these rules only protects
the foreigner from being engaged in a United States trade or business. Thus, in the case of nonresident alien individuals
trading on their own account, the capital gains from such trading will be taxable under the 183 day rule if the foreigner
is present in the United States more than 183 n21 days. Since the 183 day rule allows only capital losses as an offset, it
may be wise for a foreigner within that rule to engage in sufficient other activities to constitute a trade or business for
the year.

[4] Capital Gains from Sales of Real Property

Prior to the Foreign Investment in Real Property Tax Act of 1980, n22 nonresident aliens and foreign corporations n23
were generally taxable on capital gains from the sale of real property only if the gains were "effectively connected,"
with a U.S. trade or business under either Section 871 (dealing with individuals) or Section 882 (dealing with
corporations).

Under Section 897 of the Code, all gains and losses from the disposition of "U.S. real property interests" that meet the
qualifications of the section (see discussion below at [a], [b], and [c]) will be treated as if they were "effectively
connected with a U.S. trade or business" regardless of whether the foreign investor actually was engaged in a U.S. trade
or business. The term "United States real property interest" is broadly defined to include interests in (1) land, (2)
buildings and other improvements to land, (3) mines, wells, and other natural deposits, and (4) movable walls,
furnishings, and other property associated with the use of the foregoing interests (e.g., cattle), whether held by full or
partial ownership, by lease, or by option to acquire. n24
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Essentially this provision permits foreign corporations and nonresident aliens to elect to treat the income from U.S. real
estate as ECI even if its operation would not otherwise qualify as a trade or business under the rules discussed above.
n25 This enables the foreign taxpayer to be taxed a regular progressive income tax rates on a net basis, on the aggregate
of the income and expenses of all of his or her U.S. properties, rather than at a flat 30% rate on gross rents, although a
minimum 10% withholding on gross proceeds is required if a taxpayer has no other ECI.

Special rules limit the revocability of this election and require it to be effective for all classes of real property held by
the taxpayer. Cherry-picking is not allowed. n26 It must be kept in mind, however, that because the taxpayer is not
actually treated as engaged in a trade or business by reason of the election, the election itself cannot enable the taxpayer
to generate deductive expenses in years in which no income is generated. n27

[a] Tax on Individuals

The Congressional Conference Committee, n28 in drafting FIRPTA ("Foreign Investment in Real Property Tax Act"),
struggled to make sure that foreign investors taxed on the disposition of U.S. real property interests as a result of
Section 897 are accorded the same treatment as both (1) foreign taxpayers otherwise taxable under the traditional
"effectively connected" concept, and (2) domestic investors in U.S. real estate, Thus, in computing gains from real
property distributions under Section 897, nonresident individuals are allowed to net their gains against current losses
from dispositions of real property in the same manner as non-residents who are engaged in a U.S. trade or business and
subject to tax under the "effectively connected" concept. In addition, individuals taxed under Section 897 are subject to
the same graduated capital gains rates as individuals taxed under the "effectively connected" concept. n29

[b] Tax on Corporations

Gain on the disposition of U.S. real property interests by foreign corporations is generally taxed by reference to Section
882. However, if the application of such tax would be barred by a treaty obligation requiring that a corporation with a
permanent establishment in the U.S. not be treated less favorably than a domestic corporation, then the affected foreign
corporation may elect to be treated as a domestic corporation for the purpose of Section 897.

Gain on the disposition of stock in a foreign corporation is not taxed as a U.S. real property interest, unless it is a real
property holding company. n30 A foreign corporation is taxed on a distribution of appreciated real property to
shareholders, whether or not pursuant to a liquidation.

Under certain conditions, the disposition of any interest in a domestic corporation (other than an interest solely as a
creditor) will result in taxation under Section 897. If the domestic corporation is determined to have been a "real
property holding corporation" (RPHC) at any time during the shorter of (1) the period after June 18, 1980 during which
the taxpayer held the interest, or (2) the five year period immediately preceding the disposition, then the Section 897 tax
will be imposed to prevent the corporation from effectively operating as a shield for foreign investment in U.S. real
estate. A RPHC is defined as a corporation, 50% or more of the fair market value of the total assets of which is
attributable to U.S. real property. Complex "look through" and attribution rules apply to determine whether or not a
corporation in fact holds interests in real property. n31 Moreover, the burden is on the alien to establish that the
corporation was not a RPHC. (The tax does not apply, however, if the class of stock held by the alien is regularly traded
on an established securities market and at no time during the shorter of the two periods mentioned above did the alien
hold more than 5% of such class. The tax is also inapplicable if on the date of disposition of the interest in the
corporation it held no U.S. real property interests, and all such interests it did hold (whether directly or through a
domestic RPHC) during the shorter of the two periods mentioned above were disposed of in transactions resulting in
full recognition of any gain). n32

[c] Partnerships, Trusts, Estates and REITs
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Gain on the sale of an interest in a partnership, trust or estate having an interest in realty is subject to tax only to the
extent that the gain represents the seller's pro rata share of appreciation in the value of the partnership's, trust's, or
estate's U.S. real property. n33 In the case of a real estate investment trust ("REIT"), distributions are treated as taxable
gain only to the extent of the distributees' pro rata share of the net capital gain of the REIT on its sales of U.S. real
property interests. In the case of REITs that are not controlled by foreign persons, sales of REIT shares are not subject
to tax; a distribution of appreciated real property by such a REIT, however, is taxable.

Under the American Jobs Creation Act, capital gain distributions from a REIT are no longer treated as ECI if: (1) the
distribution is received with respect to a class of stock that is regularly traded on an established securities market
located in the United States, and (2) the foreign investor does not own more than 5% of the class of stock at any time
during the taxable year within which the distribution is received. n34

[5] Dealings in Personal Property

One major exception to the FDAP rules is that FDAP does not include income or gain from sales of property. Since
foreigners not engaged in a United States trade or business can only be taxed on FDAP, it should surprise no one that
courts are quick to find a United States trade or business where foreigners sell property in the United States on any sort
of a continuing basis. Again, the test appears to be activity, as evidenced by the amount and continuing nature of the
sales, rather than the amount of money involved, since sporadic or minimal sales will not cause a foreigner to be
engaged in a United States trade or business. n35 It does not appear that merely purchasing property in the United States
is sufficient to constitute a trade or business; however, purchasing coupled with sales of property in the United States
clearly is enough. n36

Since any kind of continuous sales activity within the United States will cause personal property dealings in the United
States to constitute a trade or business, it is often essential to determine where the sales take place. Courts generally
look to the source rules for this determination, and the test, after the Tax Reform Act of 1986, is generally the
"residence" of the seller. n37

It is worth noting that there is no statutory rule for determining when the purchase or sale of goods in the United States
will constitute a trade or business. The reason is that foreigners engaging in such activities would seldom wish to be
found to be engaged in trade or business (unlike dealers in United States real estate for whom the election is provided)
since taxation on a net basis would not provide much benefit compared to realizing the income tax-free. n38

[6] Indirect Activities and Attribution Rules

In order for a nonresident alien or foreign entity to be engaged in a United States trade or business, there must be some
business or profit-seeking activity undertaken in the United States. However, this activity need not be undertaken by the
foreigner directly, but may be attributed to the foreigner from the acts of other persons. For example, if a foreigner
employs an agent to undertake activity that constitutes trade or business in the United States, the trade or business will
be attributed to the foreigner, just as if he or she had done the acts himself or herself. n39 The only exceptions to these
agency attribution rules are the rules governing trading in securities and commodities which specifically provide that
qualified trading activities do not constitute a United States trade or business regardless of who engages in them. In all
other cases, if the agent's acts are sufficient to constitute a United States trade or business, then the foreign principal will
also be engaged in a United States trade or business.

The same attribution rule applies to partners and to beneficiaries of estates or trusts, so that if a partnership, or an estate
or trust, is engaged in a United States trade or business, that trade or business will be attributed to each foreign partner
and from a trust or estate to each foreign beneficiary. n40 The rule applies to a limited partner, n41 so that even a
passive investment in a partnership engaged in United States trade or business will cause the limited partners to be
engaged in trade or business as well. The trade or business of a corporation will not, however, be attributed to its
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shareholders unless unusual circumstances are involved. n42

This rule can be very helpful to foreign individuals (or other shareholders) since they can accomplish a result similar to
the real property election for any type of business by incorporating the business in the United States, building it up, and
then selling the shares. Since the trade or business of the corporation will not be attributed to the shareholders, they
should be able to realize the gain on the sale of the stock tax-free. But see liquidation rules.

The existence of an office or fixed place of business of the foreigner within the United States may bear upon the
question of a United States trade or business. Such an office has bearing on the trading in securities and commodities
exception and is relevant under most treaties. Furthermore, if the foreigner has a United States office, a very small
amount of business activity may cause the foreigner to be engaged in United States trade or business. Finally, if a
foreigner is engaged in United States trade or business, and also has an office or fixed place of business in the United
States, certain types of foreign-source income may be treated as ECI. Those classes of income are discussed elsewhere,
n43 and are mentioned here merely to highlight the consequences of a United States office or fixed place of business.

The definition of an office or fixed place of business is set out in the regulations n44 but the definition found there is
limited to determinations of whether foreign-source income will be treated as ECI to foreigners engaged in United
States trade or business. However, this definition is quite similar to the definitions worked out under treaties n45 and
will presumably be generally applied. Under this definition, an office or fixed place of business is basically any "fixed
facility" within the United States through which a foreigner conducts a trade or business, including factories, stores,
mines, quarries, or any other natural resource extraction facilities. The office need not be used continuously, so long as
it is used for enough business activity to constitute a trade or business. Furthermore, an office, like a trade or business,
may be attributed from an agent, if the agent is (1) a dependent agent, and (2) either (i) has authority to contract for the
foreigner or (ii) maintains a stock of merchandise for the foreigner. A partnership's United States office, like its trade or
business, will be attributed to foreign partners. In the case of corporations having merely a management office in the
United States, it appears to be fairly easy to avoid a finding that the corporation has a United States office under this
definition.

FOOTNOTES:
(n1)Footnote 1. See § 12.03 above.

(n2)Footnote 2. See § 12.05 below.

(n3)Footnote 3. I.R.C. §§ 864(c)(1), 871(b)(1), 882(a)(1); Treas. Reg. § 1.864-2.

(n4)Footnote 4. I.R.C. § 864(b) specifies only three situations constituting trades or businesses: performing
personal services in the United States (I.R.C. § 864(b)(1)); trading in securities (I.R.C. § 864(b)(2)(A)); and trading in
commodities (I.R.C. § 864(b)(2)(B)). I.R.C. §§ 871(d) and 882(d) also provide an election whereby real estate income
may be treated as ECI. See § 12.04[4] below.

(n5)Footnote 5. See I.R.C. § 875; § 12.04[6] below .

(n6)Footnote 6. See, e.g., United States v Balanovski, 131 F Supp 898 (SDNY 1955) , rev'd in part, 236 F2d 298
(2d Cir 1956) , which involved a foreign business which engaged in U.S. trade or business where arrangements for
purchase and sale to home country purchaser were conducted in the U.S. Comm'r v. Spermacet Whaling & Shipping
Co., cited above, which held that there was no U.S. trade or business for a whaling operating in international waters,
despite certain business links to the U.S.

(n7)Footnote 7. See Lewellyn v Pittsburgh, B. & L. E. R. Co., 222 F 177 (3d Cir 1915) , discussed in Linen Thread
Co. v Commissioner, 14 TC 725 (1950) , which held that the existence of a trade or business depends upon "the idea of
progression, continuity, or sustained activity." Furthermore, the requisite activity must qualify under a test which is both
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"quantitative and qualitative" ( Linen Thread Co. v Commissioner, 14 TC 725, 736 (1950)) , and that "actually engaging
in business is essential" ( Linen Thread Co. v Commissioner, 14 TC 725, 738 (1950)) . See also Scottish American Inv.
Co. v Commissioner, 12 TC 49 (1949) , holding that "routine and clerical functions" are not enough, and that "doing
business" or "engaged in business" jurisdictional tests for foreign corporations under state corporate laws may be
applied on the question. See also Spermacet Whaling and Shipping Co. v Commissioner, 30 TC 618 (1958) , aff'd, 281
F2d 646 (6th Cir 1960) .

(n8)Footnote 8. In Linen Thread Co. Inc., v. Commissioner, 14 TC 725, 736 (1950) , the taxpayer clearly had the
intention of engaging in a trade or business, which, because it was thwarted by war restrictions, was never
consummated by sufficient acts, and so, did not qualify as a trade or business. See also Cannon v Elk Creek Lumber
Co., 8 F2d 996 (7th Cir 1925) , holding that the expectation of engaging in a trade or business is insufficient activity;
Consolidated Premium Iron Ores, Ltd.v Commissioner, 28 TC 127 (1957) (citing Lewellyn and Linen Thread cases, and
finding no trade or business where Canadian corporation receiving sales commissions under long-term contract merely
rented space in the United States).

(n9)Footnote 9. Herbert v Commissioner, 30 TC 26 (1958) (ownership of United States realty under a net lease not
a trade or business). See also Neill v Commissioner, 46 B.T.A. 197 (1942) (same result).

(n10)Footnote 10. Snell v Commissioner, 97 F2d 891 (5th Cir 1938) .

(n11)Footnote 11. Pinchot v Commissioner, 113 F2d 718 (2d Cir 1940) .

(n12)Footnote 12. Rev. Rul. 73-522, 1973-2 C.B. 226 , Neill v Commissioner, 46 B.T.A. 197 (1942) .

(n13)Footnote 13. See Higgins v. Commissioner, 312 U.S. 212, 61 S. Ct. 475, 85 L. Ed. 783, 1941-1 C.B. 340
(1941) , superseded by statute as stated in Estate of Rockefeller v Commissioner, 762 F2d 264 (2d Cir 1985) which
holds that "investment" is not a "trade or business."

(n14)Footnote 14. See § 12.04[3] below.

(n15)Footnote 15. It may be noted, however, as a general observation, that where very large amounts of money are
involved, somewhat less activity may suffice. This may, in part, help to explain the result in the Berliner case, 30 F.
Supp. 490, 90 Ct. Cl. 75, 39-2 USTC P 9796, 24 A.F.T.R. 176, 1940-1 C.B. 244 (Ct. Claims 1939) , although in that case
there was also considerable activity. On the other hand, very large amounts of passive income compared to very small
amounts of "business" income have carried the day against taxpayers such as the one in the Linen Thread case, who
have sought to be engaged in a United States trade or business.

(n16)Footnote 16. InverWorld v Commissioner, TC Memo 1996-301 (1996) (court distinguished facts from
Scottish American Investment Co. (above) and held that taxpayer was engaged in trade or business in the United States
through its activities in two's office in U.S., which included trading in stocks and securities, currency transactions, sales
of foreign and United States certificates of deposit, and sales of various financial products).

(n17)Footnote 17. I.R.C. § 864(b). Before 1966, the rule was found in I.R.C. § 871(c).

(n18)Footnote 18. I.R.C. § 864(b)(1). Many treaties provide similar rules for "commercial travelers", that may be
more generous than the de minimus rule of the Code. See § 12.08 below.

(n19)Footnote 19. See Treas. Reg. § 1.864-2(f).

(n20)Footnote 20. Treas. Reg. § 1.864-2(c)(2).

(n21)Footnote 21. See § 12.03[5] above.
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(n22)Footnote 22. Pub. L. No. 96-499.

(n23)Footnote 23. For the meaning of "foreign corporation" and of "domestic corporation," see § 12.02[2] above.

(n24)Footnote 24. I.R.C. § 897(c)(1)(A). Final regulations were issued in 2006 under I.R.C. § 897(d) and (e)
regarding inbound and foreign-to-foreign asset reorganizations involving the transfer of U.S. real property interests
(USRPIs) to take into account statutory mergers and consolidations described in I.R.C. § 368(a)(1)(A). The final
regulations also take into account I.R.C. § 368(a)(1)(A) foreign-to-foreign statutory mergers and consolidations and to
create two additional exceptions that provide a foreign corporation with nonrecognition treatment on its transfer of a
USRPI in certain foreign-to-foreign asset reorganizations. 2006-24 I.R.B. 1044, Notice 2006-46 .

(n25)Footnote 25. Code §§ 871(d) and 882(d).

(n26)Footnote 26. Code §§ 871(d)(2) and 881(d)(2); Treas. Reg. § 1.871-10(b)(2).

(n27)Footnote 27. Rev. Rul. 91-7, 1991-1 C.B. 110 ; Operating losses generated by the property may be applied
against other ECI of the taxpayer or carried over or back. Similarly, capital losses from the sale of the property may be
applied against other ECI or carried forward or back. Rev. Rul. 92-74, 92-2 C.B. 156 .

(n28)Footnote 28. The process of enacting a law is discussed at§ 1.03[1] above.

(n29)Footnote 29. I.R.C. § 897(a)(1).

(n30)Footnote 30. I.R.C. § 897(c)(2).

(n31)Footnote 31. I.R.C. § 897(c)(5), (h)(1).

(n32)Footnote 32. I.R.C. § 897(c)(1)(B).

(n33)Footnote 33. I.R.C. § 897(g).

(n34)Footnote 34. I.R.C. §§ 857, 897, amended by Pub. L. No. 108-357, effective for tax years beginning after
October 22, 2004.

(n35)Footnote 35. See Lewellyn v Pittsburgh, B. & L. E. R. Co., 222 F 177 (3d Cir 1915) ; Linen Thread Co. v.
Commissioner, 14 TC 725 (1950) ; Scottish American Inv. Co. v Commissioner, 12 TC 49 (1949) ; Spermacet Whaling
and Shipping Co. v. Commissioner, 30 TC 618 (1958) , aff'd, 281 F2d 646 (6th Cir 1960) .

Spermacet Whaling involved substantial amounts of money from occasional United States sales which involved a
great deal of business activity, but since nearly all the business activity took place outside the United States it was held
that the occasional sales were not enough to create a United States trade or business.

(n36)Footnote 36. United States v Balanovski, 236 F2d 298 (2d Cir 1956) , cert. denied, 352 US 968 (1957) may
be read to imply that a foreigner who merely purchases property in the United States is not engaged in a United States
trade or business, since the court took pains to point out that the foreigner in that case also made sales in the United
States in support of its reversal of the district court's finding that the taxpayer was not engaged in trade or business.

(n37)Footnote 37. I.R.C. § 865(g)(1) defines "residence" for individuals as "tax home" while foreign taxpayers are
nonresidents per se.

(n38)Footnote 38. See Treas. Reg. § 1.864-3(a) and (b).

(n39)Footnote 39. Berliner Handels-Gesellschaft v United States, 30 F.Supp. 490, 90 Ct. Cl. 75, 39-2 USTC P

Page 8
2-12 Doing Business in the United States § 12.04



9796, 24 A.F.T.R. 176, 1940-1 C.B. 244 (Ct. Claims 1939) , and many other cases have involved trades or businesses
which were attributed to foreigners from the activities of their agents in the United States.

(n40)Footnote 40. I.R.C. § 875; Rev. Rul. 85-60, 1985-1 C.B. 1877 .

(n41)Footnote 41. For discussion of limited partnerships see Ch. 66 below.

For discussion of taxation of limited partnerships see Ch. 67 below.

(n42)Footnote 42. This is because the corporation is treated as a taxable entity separate and apart from its
shareholders under normal principles of United States law. However, if the corporation is a sham, and merely the alter
ego of its shareholders, then it might properly be treated as an agent, so that the corporate trade or business would be
attributed to the controlling shareholders.

(n43)Footnote 43. See § 12.05[3] below.

(n44)Footnote 44. Treas. Reg. § 1.864-7.

(n45)Footnote 45. For discussion of treaties see § 12.08 below.
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