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§ 6.02 The Arbitration Agreement

[1] Form of the Agreement

[a] The Existence of the Agreement. An arbitration agreement nearly always forms part of an underlying
contract,n1 disputes arising out of which are to be referred to arbitration. The arbitration agreement does not need to be
set out in the underlying contract itself. It, or the rules of which it forms part, may be incorporated by reference only.n2
An arbitrator now has jurisdiction to determine whether or not there is a valid arbitration agreement.n3

[b] Types of Agreement. The statutory definition of an 'arbitration agreement' is 'an agreement to submit to
arbitration, present or future disputes [whether they are contractual or not].'n4 An oral agreement is outside many of the
provisions of the Arbitration Act 1996, but not all.n5

There are two sorts of arbitration agreements: first, agreements to refer future disputes (commonly found in mercantile
contracts) and second, agreements to refer existing disputes (otherwise known as ad hoc submissions). Usually, an
agreement to refer an existing dispute will be made because the parties to the dispute are unwilling to resolve their
differences in the courts yet had not, prior to the coming into existence of their dispute, decided upon arbitration as a
mechanism for the resolution of potential differences.

[2] Parties to the Agreement

Any person with usual contractual capacity has the ability to conclude an arbitration agreement.n6 Generally, somebody
who is not a party to the agreement cannot be affected by its terms. However, where someone has succeeded to the
rights of a party to an arbitration agreement (by novation, by operation of law, e.g. testate or intestate succession, or in
consequence of an assignment)n7 or is the principal of a contracting party to such an agreement, then that person will
not only be a party to the arbitration agreement but must proceed according to its terms in order to obtain relief.n8

The UK Government, in the form of the Crown, is bound by the general provisions relating to arbitrations contained in
Part I of the Arbitration Act 1996 Part III of the Act (relating to the effect of Geneva Convention and New York
convention Awards).
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[3] Relationship Between Arbitration and the Courts

An arbitration agreement cannot oust the jurisdiction of the courts. Thus, if proceedings are brought in court in respect
of a dispute which is subject to an arbitration clause, the court's jurisdiction to hear the dispute is unimpaired though a
party may apply to stay the court proceedings.n9 There is, however, one practical exception to this rule. Where an
arbitration clause stipulates that an arbitrator's award is a condition precedent to the enforcement of rights under the
contract, then a party has no cause of action in respect of a claim falling within the ambit of the clause until he has
secured a favourable award. This type of clause, known as a ' Scott v. Avery Clause' ,n10 does not oust the jurisdiction
of the court, but merely has the effect of postponing the jurisdiction of the courts until an award is made. It does not,
however, defer the operation of any relevant limitation period. n11 If however a Court refuses to stay proceedings, then
the'Scott v. Avery' clause will have no effect.n12 A stay will only be refused if the Court decides that the arbitration
agreement is null and void, inoperative, or incapable of being performed. Where the arbitration arises, however, under a
''domestic arbitration agreement'' (Section 85 of the Arbitration Act 1996) i.e. in general terms one of the parties is
connected to the UK as a national, habitual resident, a company incorporated within, or having its central management
in the UK, there is an important further provision in Section 86, which enlarges the Court's discretionary powers:
besides refusing a stay because it finds that the arbitration agreement is null and void, inoperative, or incapable of being
performed, the Court can also refuse a stay where there are other sufficient grounds for not requiring the parties to abide
by the arbitration agreement. One of the grounds the Court can treat as a sufficient ground is that the applicant for a stay
is or was at any material time not ready and willing to do all things necessary for the proper conduct of the arbitration or
of any other dispute resolution procedures required to be exhausted before resorting to arbitration.n13 English Law
therefore shows a strong preference to uphold arbitration wherever possible.

[4] Status of the Arbitration Agreement

English Law has a strong preference to support arbitration where possible. The Arbitrator (or ''arbitral tribunal,'' to use
the expression of the Arbitration Act 1996) has the power to decide whether or not there is a valid arbitration
agreement,n14 whether or not the tribunal itself is properly constitutedn15 and irrespective of what matters have in fact
been submitted.n16 Any objection to an arbitrator's substantive jurisdiction must be raised at the outset and not later
than the time the objector takes his first step in the proceedings to contest the merits of any matter in relation to which
he challenges the tribunal's jurisdiction.n17 Any objection during the course of the arbitration must be made as soon as
the matter, alleged to be outside the jurisdiction, is itself raised.n18 The mere fact that the balance of the contract
containing the arbitration agreement is invalid, failed to come into existence or has become ineffective will not, unless
otherwise agreed e.g. in the contract containing the arbitration agreement or in rules incorporated by reference into that
contract, affect the arbitration agreement, which will be treated as a separate agreement.n19 Difficulties which formerly
arose when the contract was discharged by subsequent events should therefore no longer be a problem.

FOOTNOTES:
(n1)Footnote 1. The courts are often quite generous in construing arbitration clauses. 'Arbitration, if any, by ICC rules
in London', has been held to constitute a valid arbitration agreement: Mangistaumunaigaz Oil Production Association v.
United World Trading Inc. 1995 1 Lloyd's Reports 617. See Arbitration Act 1996 s.1.

(n2)Footnote 2. As is almost invariably the case where provision is made for the application of trade association
rules. Some consideration as to the incorporation of arbitration agreements by reference has been given by the courts
over recent years: see Co-operative Wholesale Society v. Saunders and Taylor [1995] 11 Const. L. J. 118 per Gilliland
J., Excess Insurance Co v. Mander C J Lloyd's List 18 May 1995, Smith & Gordon Ltd v. John Lewis Building Ltd 44
Con. L. R. 11, C A, and Ben Barrett & Son (Brickwork) Ltd v. Henry Boot Management Ltd 8 February 1995
(Unreported). Generally speaking because the effect of an arbitration clause is so far-reaching i.e. it excludes the
jurisdiction of the courts save in support of the arbitration process itself, the courts require a very clear intent to be
shown that the parties intend to govern themselves by arbitration.
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(n3)Footnote 3. Arbitration Act 1996 s.30.

(n4)Footnote 4. Id. s.6.

(n5)Footnote 5. Id.s.5.

(n6)Footnote 6. Note that the Consumer Arbitration Agreements Act 1988 limits the enforceability of arbitration
agreements against consumers.

(n7)Footnote 7. Before an equitable assignee can be party to an arbitration which has commenced before the
assignment, he must at least serve notice to the other side and submit to the jurisdiction of the arbitrator: see Baytur SA
v. Finagro Holdings SA [1991] 3 WLR 866.

(n8)Footnote 8. The Arbitration Act 1996 s.8 provides that, subject to any enactment or rule of law extinguishing
rights or obligations on death, an arbitration agreement is not discharged by death, and may be enforced by or against
the personal representatives of that party.

(n9)Footnote 9. Arbitration Act 1996 s.9.

(n10)Footnote 10. After that case which established its efficacy: Scott v. Avery (1856) 5 HL Cas 811. See n.5
supra.

(n11)Footnote 11. Limitation Act 1980 s.34(s); and see Arbitration Act 1996 s.13(1).

(n12)Footnote 12. See Arbitration Act 1996 s.9(4).

(n13)Footnote 13. See Arbitration Act 1996 s.9(2). For consideration of the Court's powers, see Halki Shipping
Corporation v. Sopex Oils Ltd [1997] 1WLR 1268.

(n14)Footnote 14. Arbitration Act 1996 s.30(1)(a).

(n15)Footnote 15. Ib. s.30(1)(b).

(n16)Footnote 16. Ib. s.30(1)(c).

(n17)Footnote 17. Ib. s.30(1).

(n18)Footnote 18. Ib. s.31(2). See also s.31 generally as to jurisdictional objections.

(n19)Footnote 19. Ib. s.7.
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