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§ 3.01 Commercial Instruments in General

[1] Introduction

This chapter deals with instruments of legal significance used in commercial transactions, with particular focus on
traditional instruments such as bills of exchange, promissory notes, and checks, and modem phenomena such as
pre-paid cards and credit cards as well as the electronically recorded monetary claims under the new statute of
Electronically Recorded Monetary Claims Act. n1

They will be called "commercial instruments" here. Japanese scholars classify and discuss various instruments on the
basis of their relationship to the concept of valuable instruments (yuka shoken). This concept is derived from the
German Wertpapier theory, which attempts to explain the properties of the instruments which require the documents
representing the rights or interests, including bills of exchange, promissory notes and checks, bills of lading, bonds as
well as stock certificates.

The theory and analysis of valuable instruments, based on the traditional instruments that emerged in the 19th Century,
do not deal successfully with the modern instruments that--to some extent--share the same functions as valuable
instruments. Moreover, even for traditional instruments, there has been no uniform definition and scope of valuable
instruments unanimously agreed among scholars. Thus, the generic term "commercial instruments" is used in this
chapter.

Nevertheless, the concept and characteristics of valuable instruments, still provide some insights, and are still the basis
on which Japanese scholars tend to structure their analysis, so discussion begins with it here. The reader with a practical
question should proceed directly to relevant sections below, or even directly to the relevant statute since the general
nature of valuable instruments discussed below may be changed by the statute or legal theory for the specific
commercial instruments. See the provisions as to bills of exchange and promissory notes are in the Bills Act; n2as to
checks, in the Checks Act; n3 and as to stock certificates in Corporate Act, n4 bills of lading and warehouse receipts, in
the Commercial Code. n5

[2] Valuable Instruments

[a] Introduction. The words of valuable instruments are referred in Commercial Code. However, except for a
special definition in the Financial Instruments and Exchange Act, n6 the statute of new title amending the Securities and
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Exchange Act, there is no statutory definition of valuable instruments in Japanese law.

It is further confusing that the only statute that has the definition of the valuable instruments, Financial Instruments and
Exchange Act, does not follow the scholastic view of the definition of the valuable instruments. The definition of the
statute includes those not generally categorized in the valuable instruments and excludes the valuable instruments
discussed below. The valuable instruments are defined in light of the legislative purpose of the statute. n7

Traditionally, valuable instruments have been defined as those instruments which represent a private right having
property value (zaisanteki kachi), and the instrument is required, wholly or partially, for creation, transfer or exercise of
the embodied right. Scholars have defined valuable instruments as those having certain definite properties and expended
a great deal of effort in fixing the boundary of the class.

[b] Properties

Valuable instruments have been analyzed and categorized in terms of the following seven specific properties:

[i] Causality. Valuable instruments can be divided into two categories depending on the causal relationship (genin
kankei) between the instrument and the underlying transaction.

-Muin Shoken: Instruments which represent the right and claim independently from the underlying transaction, i.e., bills
of exchange, promissory notes, and checks. Thus, the holder of a bill issued in payment of a sales contract has right
against the issuer even if the contract has been rescinded, with some statutory exceptions. n8

-Yuin Shoken: Instruments which represents the pre-existing right and claim on the underlying transaction, e.g., bills of
lading and stock certificates. If the underlying transaction is void, the instrument will also be void.

[ii] Presentment. Before the right represented by a valuable instrument can be exercised, presentment (teiji) must
be made. n9

[iii] Redelivery. All valuable instruments must be returned to the payer at the time of payment, which is the nature
of redelivery at payment (ukemodoshi shoken). n10

[iv] Negotiability. Valuable instruments may be negotiated (joto) even when issued to a specified person with or
without the express clause "to order," except when issued "not to order." n11

[v] Statements. The legal relationship represented by the instrument is based on the statements written on its face
(mongon shoken), and no claims inconsistent with such statements may be made. When the valuable instruments are
those independent from the underlying transaction (muin shoken), the right of the holder will be determined by the face
of the instruments. This is true of bills of exchange, promissory notes and checks.

When the valuable instruments represent the rights generated from the underlying transaction such as stock certificates,
the right of the holder can not be determined by the description of the instruments as a matter of course. For example,
the right under the stock certificate will be determined by the actual legal relationship outside of the instruments.

Various discussion have been made with regard to warehouse receipts or bills of lading which are categorized as yuin
shoken. The reliance of the person who acquires the instruments based upon the description of the instruments shall be
protected in any way. The statute prescribes protection for the acquirer of the instruments in good faith. n12

[vi] Transfer. Title to goods represented by a valuable instrument is transferred by negotiation of the instrument.
n13
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[vii] Formality. Statements to be included to constitute the valid valuable instruments are prescribed by law. n14
As for bills of exchange, promissory notes and checks, the formality is very strict and if a required statement is omitted,
the instrument becomes invalid. As for other valuable instruments such as stock certificates, formality is not so strict.
As long as the basic legal relationship can be determined, even if certain elements prescribed by the statute lack, the
instruments will not invalid. Statements which go beyond those prescribed by the statute may be effective (yueki teki),
detrimental (yugai teki), rendering the instrument invalid in the latter case, n15 or no effect at all (mueki teki)

[c] Types

Valuable instruments are of two types: perfect or imperfect valuable instruments.

[i] Perfect. Some valuable instruments, such as a bill of exchange, a promissory note or a check, require
instruments in creation, transfer and execution of the right represented by the valuable instruments. Such valuable
instruments are called as perfect valuable instruments (Kanzen Yuka Shoken). Integration of the right and instruments
are perfect for the instruments.

[ii] Imperfect. For other valuable instruments, any of creation, transfer or execution does not require the
instruments. A bill of lading and warehouse receipt, for example, does not require instruments in creating of the right
represented therein. Those valuable instruments are called as imperfect valuable instruments (Fukanzen Yuka Shoken).

Imperfect valuable instruments can be classified as corporate type (such as stock certificates and debentures), delivery
type (such as bills of lading, deposit notes, instruments of pledge and warehouse receipts) or miscellaneous type (such
as transportation tickets and gift certificates).

[3] Discharge Instruments (Menseki Shoken)

Instruments are used to discharge the liability of a person involved. For example, the cloakroom operator is discharged
of his obligation by delivering the deposited article upon presentation of the cloakroom receipt, even if the presenter has
stolen the receipt, provided the operator is not grossly negligent. Those instruments are called as discharge instruments
(Menseki Shoken).

Valuable instruments generally have the nature of discharge instruments. For instance, the endorser of a bill of exchange
is discharged from liability when he pays to the holder, whether the holder has proper title or not, who presents the bill
to him. Whether a specific instrument is a discharge instrument or a valuable instrument depends on whether a private
right is embodied in the instrument. Discharge instruments do not embody any substantive right and those instruments
are not valuable instruments.

The distinction has important consequences. For instance, the issuer of a promissory note, a valuable instrument, must
honor it, even if it has been stolen or lost, as long as it is presented by the holder of the note, except the issuer has
evidence easily deny the title of the holder. To have it nullified is to apply for a nullification judgment (joken hanketsu);
n16 In contrast, a cloakroom operator need not deliver the deposited article to the holder of the cloakroom receipt,
which is not a valuable instrument, if there is reasonable doubt.

[4] Evidentiary Instruments (Shoko Shoken)

Evidentiary instruments provide evidence of a right or legal fact. An example is a receipt, contract document and
memorandum of debt. Documents produced in relation to receipt of money, contractual agreement, etc. is to prove the
facts.

Valuable instruments have the nature of evidentiary instruments. However, evidentiary instruments are not valuable
instruments since the instruments do not embody the substantive right and instruments are not required for a right
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described in the evidentiary instruments to be exercised or transferred.

[5] Legal Nature of Bills of Exchange, Promissory Notes and Checks

[a] Introduction

[i] Background. Japan currently has two independent statutes regulating the matters on bills of exchange,
promissory notes, and checks: the Tegata Ho n17 and the Kogitte Ho. n18 These statutes were enacted following the
Geneva Unification Treaties of 1930-31 under which the civil law countries unified their laws of bills of exchange,
promissory notes and checks. They replaced parts of the prior Commercial Code, though Commercial Code Articles
501, paragraph 4 and 519 are still of importance. An associated rule in this area is the Protest Ordinance (Kyozetsu
Shosho Rei), originally effectuated as an Imperial Edict n19 and later as administrative ordinance. Protest Ordinance
prescribes the manner of protest for non-acceptance or non-payment, which is a requirement of recourse right. However,
making of such protest documents is excused in almost all cases, so the Ordinance does not have practical importance.

Common law countries did not accede to the Geneva Unification Treaties. The United Kingdom had enacted effective
laws on bills of exchange and promissory notes, which applied or were adopted in its colonies or dominions. It did not
want to upset this uniformity and indeed claimed that it would be unconstitutional on the eve of enacting the Statute of
Westminster. The United States had also just achieved national uniformity in this area. Although the law on bills and
notes is therefore based on the Treaties in civil law countries, and on British law in most Commonwealth countries or
on similar common law in the United States, the two main legal regimes generally reach equivalent or consistent results.
n20

Nevertheless, bills and notes are frequently used in international trade, and some problems may be created by them
passing between countries under the two different regimes. The United Nations Commission on International Trade
Law (UNCITRAL), therefore, proposed Draft Convention on International Bills of Exchange and International
Promissory Notes. The Draft was largely based on questionnaire responses, and deliberately attempted to minimize
departures from the two regimes. The Draft generally adopted rules the regimes agreed on, and otherwise compromised
or chose the rule most consonant with existing commercial practice and needs. n21 It was adopted with minor
amendments by the General Assembly of the United Nations at its 43rd Session in October 1988. Accession by Japan to
this Convention is under consideration.

[ii] Bills of Exchange (Kawase Tegata). A bill of exchange is an entrustment from the drawer to the drawee to pay
a certain amount of money to a payee. The drawee is not bound by the obligation stated on the bill unless and until
drawee has accepted it (Hikiuke). By accepting the obligation, the drawee has a definite responsibility to honor the bill
of exchange on the date of maturity as acceptor. n22

[iii] Promissory Notes (Yakusoku Tegata). A promissory note under Japanese law represents an unconditional
promise in writing from the issuer to payee to pay a certain sum. The Japanese Bills Act was enacted to implement the
Geneva Unification Treaties on Bills of Exchange. n23 Consequently its provisions mainly deal with bills of exchange.
Relevant Bills Act provisions relating to bills of exchange apply mutatis mutandis to promissory notes under Article 77
of the Act.

In Japan, promissory notes, not bills of exchange, are generally used for domestic transactions.

[iv] Checks (Kogitte). Checks have similarities to bills of exchange and promissory notes, so the discussions in
this chapter on bills and notes are also relevant to checks with respect to many points. However, there are some
difference reflecting the economic function of checks, the next section, [6], deals with them specifically.

[v] Legal Nature. Both bills of exchange and promissory notes have several distinct characteristics under the
Japanese law:
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1. They are the valuable instruments. A person wishing to transfer the right must transfer the instrument
itself.

2. The formal requirements of bills and notes must be strictly complied. An instrument lacking any of
these requirements is invalid, except in case of blank bills or notes.

3. The legal relationship between the parties is determined solely by the terms of the instrument.

4. The legal relationship arising from bills and notes has an independent existence as the unconditional
order to pay a certain sum in the instruments.

5. Bills and notes are negotiable instruments and thus are always payable to order. n24

[b] Issuance

[i] Issuing Bills of Exchange. There are eight requirements for issuing a valid bill of exchange: n25

1. The term "bill of exchange" must be described in the instrument.

2. The amount of money must be specified. If the bill is payable at sight or at a fixed time after sight, the
drawer may state that the sum payable is to bear interest. In this case the rate of interest must be specified
on the bill. n26

If there is any discrepancy concerning the amount, as when the sum payable is expressed both in words
and in figures, the sum written in words is the sum to be paid. If a discrepancy arises from the fact that
the sum payable is expressed more than once either in words or figures, the smaller sum is payable. n27
However, the application of the provisions becomes greatly limited due to the practice of the bills or
notes under the Standard Current Account Rule. n28

3. The name of the drawee, who can be the drawer himself, must be included in the bill of exchange.

4. The date of maturity of the instrument must be stated as payable at sight, at a fixed time after sight, at
a fixed time after a specified date, or on a fixed date. n29 In Japan, the maturity date of virtually all of
the bills of exchange as well as promissory notes is a fixed date.

5. The place of payment must be stated on the bill of exchange. According to the Japanese case law, n30
this is interpreted to mean the smallest independent administrative area (a city, town, ward or village).

However, the requirement of a stated place of payment has not been strictly enforced, and it suffices if
the place of payment is reasonably clear. n31 If the place of payment is not described, it shall be the
place written beside the name of the drawer, or the latter's place of residence. n32

6. The name of the payee must be stated.

7. The date and place of issue must be stated.

8. The signature of the drawer must be included. If there are joint drawers then they will be jointly and
severally liable to the holder. n33
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It can be said that, for all of the bills or notes commercially used in Japan, payments are made at banks. Banks will not
deal with the bills or notes other than ones of the standard forms determined by Japanese Bankers Association (Zenkoku
Ginkoukyokai).

As a matter of law, any form of paper is validly used as bills or notes as long as the statutory requirements are met; but
the bills or notes other than those of the standard forms issued by the banks or other financial institutions are not used in
Japan as a matter of practice. The standard form works to provide uniformity with regard to some substantive legal
relationship on the instruments (see § 3.01[7][e][i], [ii] infra).

[ii] Issuing Promissory Notes. There are seven requirements for issuing a valid promissory note: n34

1. The term "promissory note" must be embodied in the instrument.

2. The amount of money must be specified. n35

3. The date of maturity must be stated. n36

4. The place of payment must be stated.

5. The name of the payee must be stated.

6. The date and place of issue must be stated.

7. The signature of the issuer must be included. The issuer issuing a promissory note has a definite
obligation to pay. n37 This obligation is similar to that of an acceptor of a bill of exchange. Thus, the
issuer is primarily liable on the note and the endorsers are in the position of sureties.

[iii] Customary Statements on Bills of Exchange and Promissory Notes. These statements are often included in
an instrument when it is issued, and are legally effective:

1. The address of the drawee (applicable to bills of exchange only). It is deemed to be the place of
payment unless the instrument states otherwise. n38

2. The address of the drawer. The bill and note will be deemed to have been drawn at the drawer's
address if the place of issue is not specified. n39

3. A statement that payment is to be made at the address of a third person. This statement is important
because the place of payment is usually a bank or financial institution where the drawee keeps an
account. n40

4. A statement as to nonacceptance, which releases the drawer from guaranteeing acceptance (applicable
to bills of exchange only). n41

5. A statement indicating the instrument is "not to order" (uragaki kinshi or sashizu kinshi mongon). n42

6. A statement releasing its holder from the need to draw up a protest of nonacceptance or nonpayment
before exercising a right to recourse. n43

The following statements are ineffective except as indicated, even if included.
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1. Any statement as to the payment of interest, except when a bill of exchange or promissory note is
payable at sight or at a fixed time after sight. n44

2. Any statement releasing the drawer from guaranteeing payment (applicable to bills of exchange only).
n45

3. Penalty clauses and agreements as to the court's jurisdiction when nonpayment occurs. Although such
clauses are valid between the actual parties, they are ineffective against a later holder or a third party.
n46

Any bill of exchange or promissory note which contains a condition which must be met before payment (e.g., "Pay D on
his becoming a doctor") will be void. Such a statement, known as a "detrimental term," is contrary to the essential
nature of bills and notes, i.e., an unconditional order to pay.

[iv] Blank Bills of Exchange (Shiraji Tegata) and Promissory Notes

[A] Blank Bills and Invalid Bills. On a blank bill of exchange or promissory note, the drawer can omit one or
more items of a bill of exchange or promissory note, intending that the holder will insert the omitted items at a later
date. Blank bill or note is incomplete valuable instruments as requisite items are not stipulated.

The omitted items may be the date of issue, the date of maturity, the amount of money, or the name of the drawee or
payee, depending upon the reason that the blank bills or notes have been issued. These types of bills and notes have
long been used and recognized in the business world. n47 There would be great confusion, if the blank bills or notes are
held invalid and ineffective for any purpose and in any cases even though the blanked items have been properly filled-in
by the holder.

As to the distinction of blank bills or notes which are valid from the invalid bills or notes which lack the required items
as valuable instruments, prevalent view focuses upon the intent of the drawer or issuer is the determining factor. Thus,
the blank bills or notes have been issued when the issuer has the intent to give the fill-in right to the holder of the bills
or notes.

This right may arise out of an agreement between the drawer or issuer of the bill or note and the holder to settle those
matters relating to the amount of money or maturity date. The holder also may have the implied right to fill in any
minor blank items such as the date of issue.

This right to complete the bill or note will be transferred by transferring the blank bill or note to another person. The
blank bill or note becomes a perfect bill or note when the omitted requirements are filled in.

[B] Liability in Case of Abuse. This right to complete a bill or note is open to abuse. Article 10 of the Bills Act,
which is also applicable to promissory notes through Article 77, paragraph 2, states:

"If a bill of exchange, which was incomplete when issued, has been completed in a different way as
agreed in advance, the non-observance of such agreements may not be argued against the holder unless
he has acquired the bill of exchange knowingly or in gross negligence for the lack of knowledge on the
facts."

The Supreme Court applied the same rule where the signed blank note was delivered to a person but the fill-in right was
not given the person. The person who received the notes, without any right or authority, filled in the blanked items and
obtained finance delivering it to a third party. It was held that the third party/holder can claim to the issuer based upon
the filled-in terms unless the holder has obtained the note knowingly or in gross negligence for the lack of knowledge
on the facts. n48

Page 7
2-3 Doing Business in Japan § 3.01



[C] Execution of Right on Blank Bill. The blank bills or notes are incomplete valuable instruments and Supreme
Court does not treat the blank bills or notes as complete valuable instruments in connection with the holder's exercising
of the right. Thus, presentment of the bills or notes by the holder, the blanked items of which are not filled in within the
presentment period, n49 does not constitute the proper presentment. Claims on such blank bills or notes will be
dismissed and thus non-payment to such presentment does not constitute the default on issuer or acceptor, the primary
obligor. n50 The recourse right n51 to the secondary obligor cannot be occurred nor secured by such presentment. n52

The period of prescription of the fill-in right was first held five years for the fill-in right of checks n53 and fill-in right
of promissory note. n54 Later, the Supreme Court held, where the maturity date of a note has been filled in, the period
of prescription of fill-in right runs independently from the period of prescription of the right under the notes. n55 The
result determined by the Supreme Court is the fill-in right can be exercised three years from the maturity date, if the
maturity date is stipulated in the bills or notes; however, if the maturity date has not been stipulated on the bills or notes,
the fill-in right will be expired from the five years of the actual date of issuance.

It should be noted the fill-in of the blank items after the presentment period does not revive the recourse right to the
second obligor nor relate back the default of the primary obligor. It should be also noted that the payment by banks will
be made to blank bills or notes. n56

[c] Endorsements

[i] Normal Endorsements

[A] General. An endorsement of a bill of exchange or promissory note is usually made on the back of the
instrument or a piece of paper affixed to it called an allonge. n57 The provisions on endorsement in the Bills Act
(Articles 11 to 20) apply mutatis mutandis to promissory notes. n58

On a standard form of bill of exchange or promissory note, there are four endorsement columns. An endorsement can be
made either by naming the beneficiary, or by a blank endorsement. n59 The endorsement must be unconditional; a
partial endorsement is null and void. An endorsement to bearer is equivalent to a blank endorsement. n60

An endorsement transfers all of the rights arising from the bill of exchange or promissory note. If the endorsement is a
blank endorsement, the holder may fill in the blank with the holder's own name or another's name, re-endorse the blank
bill or note, or transfer it without endorsing it. n61 The first effect of the normal endorsement will impose endorser
guarantee obligation as to acceptance and payment. n62 The second effect of the normal endorsement is to cut the
personal defenses of the obligor which may have been argued against the preceding holders. n63 The new endorsee/ the
new holder of the bill or note is free from the pre-existing legal relationships of the older holders and obligor.

[B] Uninterrupted Series of Endorsement. By establishing title through an uninterrupted series of endorsements,
the possessor of a bill or note is considered to be the legal holder. n64 However, the person who must honor the bill can
challenge the holder's right to payment by showing that the holder has committed an act which precludes a right to
payment. Yet if the holder endorses the bill to the next person, the new holder, the obligor must honor the bill if the new
holder has acquired the bill in good faith, unless the obligor has a "material defense." n65

In establishing an uninterrupted series of endorsements, cancelled endorsements are deemed not to have been written
and blank endorsements will not affect the right of a later endorser. n66 When a holder has established an uninterrupted
series of endorsements, no person who has been dispossessed of the bill or note in any manner can challenge that
holder's right to the bill or note, unless the holder knows it acquires the bill or note from the person who has no right or
is in gross negligence in lacking of the knowledge. n67 If there is an interruption in the series of endorsements, the final
holder must prove that the actual transfers to bridge the gap. n68 In other words, the holder can claim the right on the
bill or note by showing his substantive right.
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[ii] Special Endorsements. The following special endorsements are recognized:

1. An endorsement of no guarantee.

An endorsement with the remark that the endorser does not guarantee acceptance and payment (e.g.,
adding the words "sans recours (without recourse)"). With inserting of this remark, the guarantee
obligation of the endorsee will not be generated. n69

2. An endorsement prohibiting further endorsements.

Prohibition does not constitute the actual prohibition of the subsequent endorsements. The prohibition
means the denial of the guarantee obligation where the endorser does not have the guarantee obligation
other than his direct endorsee. n70

3. An endorsement for collection. n71

The holder endorses a bill to a third party, the new holder (usually a bank or other financial institution),
for collection of money on the bill or note. An endorsement for collection has been made with the words
such as "for collection" or "as agent" that denotes the new holder does not have substantive right on the
bill or note.

The new holder exercise the right on behalf of the original holder and the money received by the new
holder is held on behalf of the original holder. The new holder acts merely as an agent. The effect of cut
of personal defense will not be generated by this endorsement. Thus, the obligor may argue the personal
defense against the original holder in rejecting the claim by the new holder.

4. Endorsement in pledge. n72

A holder of the bill or note, the original holder, may endorse the bill or note to the third party, the new
holder, with the statements such as "for security", "in pledge" or any other statement indicating a pledge.
The bill or note has value and there is not reason that the bill or note cannot be used as security or
pledge.

When the original holder endorse the bill or note in pledge, the new holder may obtain and exercise all of
the rights arising out of the bill or note that the endorser has. Different from endorsement for collection,
the new holder who has acquired the bill or note as security or pledge has independent economic interest
in the bill or note. He is different from the agent who does not have independent interest in the bill or
note.

The effect of cut of personal defense will be generated by this endorsement and the obligor may not
argue the defense against the original holder in rejecting the claim by the new holder. When the
endorsement in pledge has been made, any subsequent endorsement constitutes endorsement to an agent,
namely endorsement for collection. n73

5. Endorsement after maturity. n74

An endorsement after maturity date (more accurately the presentment period) has the same effect as an
endorsement before maturity. However, if an endorsement is made after a protest for payment, or after
the time for drawing up the protest, the endorsement operates only as an ordinary assignment.
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The consequence is the subsequent endorser does not assume the guarantee obligation and the defense
against the first holder who has made endorsement after maturity will be argued against the subsequent
holders.

[iii] Assignment under Civil Code. Although some scholars argue against this, the Supreme Court admitted the
assignment under the Civil Code is effective with respect to the transfer of the right in bill or note. n75 Endorsement is
special manner of transfer exclusively granted to valuable instruments and transfer by the normal endorsement will have
certain legal effect (see § 3.01[5][c][i] above).

The Civil Code deals with the assignment of the ordinary debt which does not have tangible "instrument", and
assignment will be made by agreement to assign. As for bill and note, presentment and redelivery are required as they
are valuable instruments in requesting the payment to the obligor. The acquirer of the right in bill or note, in any way,
need to have the possession of the valuable instruments.

The issue is the manner of perfection. As for the assignment of debt, there are two types of perfection, the third party
perfection and debtor perfection. The third party perfection means the priority among persons when the multiple
assignments occur (for determination of the holder of the debt). The debtor perfection works to have the debtor be
aware of the creditor, the person to whom the debt is supposed to pay (for determination of the title to request the
payment).

The Civil Code stipulates the debtor perfection is notice or consent of the debtor concerning the assignment, and third
party perfection is notice or consent of the debtor concerning the assignment with officially certified date. n76 If the
function of third party perfection is to determine the "winner" in case of the multiple assignments of the right, it can be
determined by the possession of bill or note. It is very clear and there is no possibility that more than two persons have
the possession. Thus, it is discussed whether the notice requirement under the Civil Code is necessary for perfection of
the assignment.

The Supreme Court seems to require the literal perfection process under the Civil Code. A lower court decision held the
notice for third party perfection in the form of Civil Code is unnecessary. n77

[iv] Bills or Notes with "not to order" Words. A drawer or issuer may insert the words such as "not to order" in
a bill or note. In such event, the instrument can only be transferred in accordance with the provision of the Civil Code.
As stated above, the assignment under the Civil Code has occurred when the assignment contract has been made (there
is no writing requirement).

The meaning of assignment under the Civil Code is as stated above. This provision applies mutatis mutandis to
promissory notes under Article 77 of the Bills Act.

[d] Aval or Guarantee (Hosho) of Payment

[i] Form. Article 31 of the Bills Act prescribes the requirements for the form of a guarantee for bills of exchange.
Provisions of the Act relating to guarantee by aval (Articles 30 to 32) are also applicable to promissory notes. n78

Payment of a bill of exchange or a promissory note may be guaranteed by an aval (hosho) for all or part of the amount.
n79 The aval is given either on the bill or note itself, or on an allonge (i.e., an attached sheet). It is not necessary to use
the exact term, hosho (guarantee); words of similar meaning may also be used.

A mere signature written on the face of the bill or note is deemed sufficient provided the signature is not that of the
drawer or drawee. An aval should also state for whose account it is given; otherwise it is deemed to be given for the
drawer. It should be noted that a guarantee under the Bills Act is different from a guarantee under the Civil Code since a
Bills Act guarantee must be made formally, i.e., in writing.
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[ii] Effect. The giver of an aval is bound in the same manner as the person for whom he has become guarantor. n80
The guarantee holds even when the liability guaranteed is invalid, except where there is a defect in form. n81 After
paying a bill, a guarantor acquires the rights arising from the bill against the person whose liability is guaranteed and
those liable to the latter. n82

[e] Delivery. A bill or note must be delivered by the drawer or issuer to the drawee or payee to be effective.
Delivery is made voluntarily in almost all of the case by drawer or issuer. The dispute arose when a person prepared a
note for payment of the purchase money. The note was properly signed with the payee was blank. The note was stolen
and transferred to a third party after several endorsements (the blanked item was filled by some endorser).

The Supreme court held that the third party holder of a note with the uninterrupted series of endorsements may claim
the amount to obligor unless the third party has the knowledge about the facts (stolen bill) or gross negligence in lacking
of the knowledge. n83 This policy, according to most scholars (although there are some minority views), protects bona
fide third parties on the ground of detrimental reliance based on the appearance of a valid bill created negligently by the
drawer.

Article 16, paragraph 2 of the Bills Act, which applies where a valid bill or note n84 has been drawn up and delivered as
initially intended. Under the situation of Article 16 is applicable, the right of an endorser will lose; on the other hand,
under the situation of lack of delivery above, the issuer must pay the amount of bill which is not delivered in exchange
for some value. Although the situations are different, the consideration is to protect the bona fide third party acquirer.

Article 16 protect the third party holder of a bill with uninterrupted series of endorsements, unless he has acquired the
bill or note in bad faith or grossly negligent. Article 16, paragraph 2 of the Bills Act is a special law in relation to
Article 192 of Civil Code. The Bills Act takes precedence over the provision of the Civil Code, which states that a
person will acquire the right to movables by acting in good faith and without negligence. Thus, under Article 16,
paragraph 2 a bona fide holder who has not been grossly negligent may keep the bill. Moreover, the bill need not be
returned even if it was stolen from a previous holder, under Article 16, paragraph 2, which overrides Articles 193 and
194 of the Civil Code.

[f] Acceptance (Hikiuke)

Only bills of exchange are governed by the law of acceptance. However, the legal status of an issuer of a promissory
note is similar to that of an acceptor of a bill of exchange in that they both have the primary and absolute duty to pay.
n85 Checks cannot be accepted but they can be certified, although this is not done in practice. n86

[i] Presentment for Acceptance (Hikiuke Teiji). A bill of exchange may be presented prior to maturity to the
drawee at the latter's domicile, either by the holder or a person in possession of it. n87 The holder of a time bill can
facilitate its negotiation by ascertaining that the drawee is prepared to accept the bill. If the drawee refuses to accept the
bill, the holder may immediately claim the amount of the bill from the drawer or any endorser. However, there may be
restrictions on this freedom of presentment, e.g., the drawer may have stipulated that there shall be no presentment for
acceptance before a set date, or that the bill shall be presented within a certain time. n88

[ii] Form of Acceptance. In a formal acceptance the drawee accepts a bill by writing either the word "accepted" or
a term having a similar meaning on the bill. In an informal acceptance the drawee simply signs his name on the face of
the bill. When a bill is payable at a certain time, after sight, or when it must be presented for acceptance within a certain
time in accordance with a special stipulation, the acceptance must be dated on the day it is given; otherwise, a date is
not required. n89

[iii] Legal Effect. The drawee of a bill is under no liability to the payee before accepting of the bill. An acceptance
is unconditional, but a drawee can restrict acceptance to a part of the sum payable. If the drawee modifies the
acceptance in any way it will be regarded as a refusal to accept. The drawee as acceptor is bound by the terms of the
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acceptance, and undertakes to pay the bill of exchange at its date of maturity. n90 If the payment has not been made, the
holder may sue the acceptor, drawer, endorser and other obligors for the amount of the unpaid bill, plus any stipulated
interest. The holder is also entitled to six percent interest per annum from the date of maturity as well as the costs of the
protest and notices and other expenses. n91

[g] Presentment for Payment (Shiharai Teiji)

The provisions of the Bills Act relating to payment, Articles 38 to 42, also apply to promissory notes. n92

[i] The Holder. The holder of a bill of exchange or promissory note payable on a fixed date or at a fixed time after
a specified date or after sight must present the bill or note for payment either on the date on which it is payable or within
the two following business days. n93 The date of payment can be postponed if all the persons liable on the bill or note
agree to change the maturity date. The holder must present the bill or note for payment in order to preserve the right of
recourse. n94 The holder cannot refuse partial payment on the bill or note, and the drawee or payee may demand both a
receipt and a statement by the holder on the bill or note that a partial payment has been made. n95

[ii] The Payer. Unless a bill or note is a perfect bill or note at the time of presentment for payment, the
presentment is ineffective and payment can be refused.

A blank bill or note, therefore, must be completed before presentment. In practice, banks or financial institutions in
charge of the payment of bill or note for a obligor will pay the bill or note, if the blank element is the date of issuance as
long as the maturity date is determined. If the payment has not been made, however, any such presentment of blank bill
or note does not generate the legal effect (see § 3.01[5], 2(d)(3)). The payer of a bill of exchange or promissory note has
the duty to investigate the regularity of the bill or note before paying the holder. n96 Thus, the payer must check:

1. Whether the instrument is complete;

2. Whether there is an uninterrupted series of endorsements; and,

3. Whether there are signatures on the bill or note.

The payer does not have to inquire as to the identity of the holder nor whether the holder has legal title to the bill or
note. However, any investigation carried out must be done without gross negligence in obtaining easily accessible
evidence clearly showing that the holder does not have proper title. Gross negligence here is determined not by the
knowledge or subjective state of mind, but the accessibility to the clear evidence to deny the title of the holder. n97

[iii] Payment of Bills and Notes Expressed in Foreign Currency. When a bill of exchange is drawn or a
promissory note is issued payable in a currency which is not that of the place of payment, the sum payable may be paid
in the currency of the country where payment is made at the exchange rate on the day of maturity.

If the drawee or issuer defaults, the holder may demand from those liable on the bill or note that the amount of the bill
or note be paid in the currency of that country at the exchange rate prevailing on the date of maturity or on the date of
payment. The drawer or can stipulate on a bill or note that the sum payable shall be calculated according to a rate
specified on the bill or note, otherwise the exchange rate is determined by the custom of the place of payment. n98

[iv] Presentment at a Clearinghouse (Tegata Kokansho). Although the place of payment on a bill of exchange or
a promissory note is usually the address of a bank, n99 in practice, bills of exchange and promissory notes are presented
at a clearinghouse. This is equivalent to a presentment for payment. n100

In Japan there are a large number of clearinghouses. Bank associations usually operate one in large cities. The Minister
of Justice has designated these clearinghouses as such in accordance with the Bills Act, Article 83. Each clearinghouse
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has its own rules covering issues such as the default of a drawee or issuer that are of practical importance to any person
liable on a bill or note. These rules are based on contracts made between the banks which are members of an
association. n101

[h] Recourse (Sokyu)

The provisions in the Bills Act relating to recourse in case of nonpayment, Articles 43 to 50 and 52 to 54, apply to
promissory notes as well. n102

[i] Exercise of the Right of Recourse. The holder of a bill of exchange may exercise the right of recourse against
those persons who are jointly and severally liable on the bill (i.e., the drawer, acceptors; endorsers, guarantors), when
payment has not been made at the date of maturity. n103 It may be exercised even before that date 1) when the drawee
has refused to accept whole or part of the bill, 2) when acceptor or drawee has been declared bankrupt or has stopped
payments, or where execution has been levied against the acceptor or drawee's goods, without result, 3) when the
drawer of "not to order" bill or note has been declared bankrupt. In order to exercise the right, the holder must first give
a protest for nonacceptance or nonpayment and then notice of nonacceptance or nonpayment. n104 These will be
explained further below.

Under the right of recourse, a holder may recover from any of the persons liable on the bill or from all of them
collectively, n105 the amount of the unpaid or unaccepted bill plus interest, if this has been stipulated on the bill. The
holder may also claim interest at six percent from the date of maturity, plus the costs involved in making the protest and
giving the required notices and other expenses. n106

If the right of recourse is exercised before the date of maturity, the amount of a bill is subject to a discount. This is
calculated according to the official bank discount rate at the domicile of the holder on the date when the right of
recourse is exercised. n107 Once one of the liable parties pays the bill, that party can in turn recover, from the parties
liable to him, the entire sum paid to the holder, plus interest at sit the date of payment and any expenses he incurred.
n108

[ii] Protest for Nonacceptance or Nonpayment (Hikiuke Kyozetsu Shosho or Shirahai Kyozetsu Shosho). To
exercise the right of recourse, the holder must first evidence a default of acceptance or nonpayment by a protest for
nonacceptance hikiuke kyozetsu shosho) or for nonpayment (shiharai kyozetsu shosho). n109 A protest for
non-acceptance must be made within the time fixed for presentment for acceptance; otherwise the holder will lose the
right of recourse against all parties liable on the bill except the acceptor. Once this protest has been made, there is no
need to present the bill for payment or to make a protest for nonpayment. n110 A protest for nonpayment of a bill
payable on a fixed date or at a fixed time after a specific date or after sight must be made on the date the bill is payable,
or within the two following business days. n111 If not made within this period, the right of recourse is lost, except
against the acceptor.

The procedure for making a protest for nonpayment is set out in the Protest Ordinance. n112 According to the
Ordinance, a holder must obtain a protest for nonpayment from a notary as required under Article 44 of the Bills Act.
Article 2 of the Ordinance sets out the statements which are to be included in the protest. After obtaining the protest
document, the holder must present it to any of the persons liable on the bill and ask for payment. If the person refuses to
pay, the holder may sue on the notice of nonpayment.

The above procedure requires time and money which can be exempted by the insertion of the release statement on the
bills (Article 46 of the Bills Act). If the drawer writes such a statement it applies to everyone who has signed the bill; if
it is written by the endorser or guarantor, it applies only to such endorser or guarantor. All standard form of bills of
exchange carry such a release statement. Since the protest procedure becomes unnecessary by the release statement,
from a practical viewpoint, the 1933 Protest Ordinance n113 has little relevance to the bill or note transactions.
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[iii] Notice of Non-acceptance or Nonpayment. The second requirement for a holder of a bill in default is to give
notice of non-acceptance or nonpayment to the endorser and to the drawer within four business days from the day for
making a protest. If there is a statement on the bill which waives the need for a protest, the required notice must be
given on the day for presentment. Notice may be given in any form. Once an endorser has been notified, he in turn must
notify the previous endorser within two business days. Even if any person fails to give notice within the required time,
rights are not forfeited, but such person will be liable for damages, not exceeding the amount of the bill, for any injury
which such failure has caused. n114

[iv] Loss of Right of Recourse. A holder loses the right of recourse against all parties except the acceptor in the
following situations:

(1) When the time limit expires for the holder to draw up a protest for nonpayment or non-acceptance,
unless a protest waiver applies;

(2) When the time limit expires for the presentment of a bill of exchange payable at sight or at a fixed
time after sight; or

(3) When the time limit expires for the presentment for payment of a bill containing a statement waiving
the need to make a protest for nonpayment. n115

Furthermore, if the drawer stipulates that the bill must be presented for acceptance within a certain time limit and the
holder fails to do so, the holder loses the right of recourse for both non-acceptance and nonpayment unless the
stipulation was only meant to release the drawer himself from the guarantee of acceptance. n116 Any time limit for
presentment stipulated by an endorser applies only to that endorser. n117

[i] Relationships Concerning Bills and Notes

Use of the bill or note inevitably involves certain relationship. This is generally discussed as tegata (bill or note)
relationship. A tegata transaction is often only a part of a relationship of the underlying transactions, such as sales or
gifts. Relationships concerning the bills or notes can be analyzed as three substantive relationships: the causal
relationship, the financial relationship, and advance promise (yoyaku) on the bill or note.

[i] Causal Relationship (Genin Kankei). The transactional relationship underlying the bill or note is called the
"causal relationship."

The tegata relationship is a legal existence independent of the causal relationship. The validity or existence of the causal
relationship is a purely personal issue to the parties involved, as opposed to a real issue affecting the third party holder.
The tegata relationship is analyzed by three category in relation to the effect to the causal relationship:

1. "In Lieu of Payment"

A bill or note may be exchanged in lieu of payment. If a bill or note is found to be issued in lieu of
payment, the bill or note is deemed to be issued as payment under Article 482 of the Civil Code. The
causal relationship will then end, upon issuance of the bill or note. Only the tegata relationship will
continue.

2. "For Payment"

A bill or note may be issued for payment. In this situation, the bill or note is used as payment method of
the causal relationship. If the bill or note is honored, the causal relationship will end as the duty has been
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discharged by the payment of the bill or note. Until then, both the causal and tegata relationships
continue to exist.

If a bill or note is issued for payment, the obligor can expect the bill or note is used first. In other words,
the obligor is not defaulted with the debt of causal relationship, unless the bill or note is duly presented.

3. "For Security (tanpo)"

A bill or note may be issued for security of the causal relationship. In this instance, like issuance "for
payment", both of the causal and tegata relationships exist. The difference is, as for issuance "for
security", the obligor does not have expectation that the bill or note will be used first for payment. In
other words, the creditor may request payment based upon the causal relationship without presentment of
the bill or note. Although the word "security (tanpo)" is used, the word does not have its usual meaning.
The only substantive meaning of "for security" is the order of request of payment and obligor does not
have expectation that the bill or note will be used first for payment. n118

According to a case law, unless the intent to the contrary is found, the court will treat the bill issued "for
payment", not in lieu of payment. n119

It is discussed among scholars in what case the issuance "for security" is found; however, the discussion
is more theoretical and does not have much practical value. Practically speaking, a bill or note is issued
"for payment" unless special situation or intent of parties shows otherwise.

[ii] Financial Relationship (Shikin Kankei). A financial relationship exists between the drawer and drawee of a
bill of exchange. Thus, a drawer must ensure that the drawee will have the funds to pay the bill when presented by any
legal holder, and in practical terms it means that the drawer must be able to reimburse the drawee. This relationship has
an existence independent from that based on the existence of the bill itself, i.e., the tegata relationship. The same
relationship exists between drawer of the bill or check and bank in charge of the payment.

A drawee of the bills (unless accepted) or a bank in charge of the payment for a check or note does not have obligation
to pay under tegata relationship; it is the contractual relationship under payment agreement which is outside of tegata
relationship.

[iii] Relationship of Advance Promise (yoyaku) on Bills and Notes. Tegata is a method of payment or finance.
As stated before, there should be an underlying transaction for the bill or note to be issued. The terms of the bill or note,
such as amount, maturity and place of payment, must be determined before issuance of bill or note.

Conceptually, there is an advance promise to make a bill or note with certain terms agreed between the parties. The
breach of the promise does not affect the tegata relationship; however, the issuer who breaches the promise may be
subject to the penalty by the underlying contract.

[j] Signatures (Shomei). For the conduct under bill or note such as issuance, endorsement, acceptance, and
guarantee, signature of the party is necessary. The original meaning of the "signature" is handwriting of a person;
however, handwriting is rarely used in Japan in the area of commercial instruments. Personal checks may be signed by
handwriting, but personal checks themselves are not commonly used in Japan.

For the business transactions, stamp and seal impression are more important. As stated, virtually all of the bills or notes
are paid at banks. So, a person who wishes to draw bills or issue notes has to have payment contacts with a bank. Under
the uniform payment contact with banks, bank requests the registration of a seal impression. The bank will pay the bills
or notes only when the bank confirms the registered seal impression is stamped on the bill or note. Thus, the "signature"
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means the name, handwritten or typed, and registered seal impression.

In Japan, a seal impression is important and person or company will usually have a seal impression, unique and
complex. Under the Japanese law, any person may write a paper for another person, affixing the latter's seal after the
name, which constitutes the proper signature as long as the former has the authority. If the person does not have the
authority, the bank which has paid the bill or note is likely exempted from the liability as long as the seal impression is
the one registered. n120

[k] Agency and Capacity

[i] Agents. Upon signing a bill or note for a principal, an agent must:

1. Denote the principal's name;

2. Describe his status as an agent; and

3. Add his signature (name and seal).

When a company issues, endorses, or guarantees a bill or note, it must include the following:

1. The company's name;

2. The designated power of representation of the signer, e.g., president, director, chairman;

3. The signer's name and signature; and

4. The corporate seal.

It is not sufficient just to stamp the company's name and corporate seal on the bill or note. n121 The above form of
signing is required of all legal persons to satisfy the requirement that the obligor of a bill or note shall be identified on
its face. It has been held that where a reasonable person cannot determine by its face of a bill whether a bill was issued
by a company director on his own behalf or as a representative for the company, a holder has the right to choose who is
liable on the bill. n122

[ii] Capacity. The provisions of the Civil Code as to capacity apply to bills and notes. n123 If a bill or note is
signed by a person who lacks capacity to be bound, the person does not have any obligation under the bill or note;
however, the obligations of the other signers are not affected.

A person without authority purporting to be an agent or an agent exceeding his authority who signs a bill or note is
bound as a party to the bill, and if he pays, has the same right as the person for whom he purported to act. n124

[l] Lost or Stolen Bills and Notes. If a bill of exchange or promissory note is lost or stolen, the legal rights of the
person who lost it or from whom it was stolen continue to exist but cannot be exercised. There is also the possibility of a
third party legally acquiring the bill or note. For protection, the deprived holder should observe the following
procedures based on Articles 141 to 155 of the Non-Contentious Cases Procedures Act (Hisyojiken Tetsuduki Ho):

1. Report the loss of the bill or note to the police and obtain an accident report from them stating that the
bill or note has been lost, stolen, or destroyed;

2. Apply for a public peremptory notice at the summary court which has jurisdiction in this matter; n125
and
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3. After notice by publication of the public peremptory notice and a waiting period of at least two
months, file for a nullification judgment which will declare the lost or stolen certificate void. n126

After the nullification judgment has been rendered, the deprived holder may exercise his rights without the bill or note.
n127 The issue of a bona fide holder of a lost or stolen bill or note is discussed in [5][e], above.

[m] Bases for Legal Actions on Bills and Notes

[i] Fraud, Duress, Mistake. Article 96, paragraph 3 of the Civil Code states that a manifestation of intention
resulting from fraud is voidable, but only if the rights of a third party acting in good faith are not affected.

Article 95 states that a manifestation of intention is void, if it is made based on a fundamental mistake. Nowhere does
the Article mention the rights of third parties. Similarly, Article 96, paragraph 1 provides that a manifestation of
intention based on duress is voidable, without mentioning the rights of third parties.

As a result, along the same line as Article 96, paragraph 3 (fraud), scholars have argued, and some cases have held that
Article 95 (mistake) n128 and Article 96, paragraph 1 (duress) n129 should not be applicable when the rights of a third
party acting without gross negligence may be affected. Therefore, a person induced to issue a bill or note through fraud
or duress can rescind the bill or note unless it has been transferred to such holder.

[ii] Forgery (Gizo). Forgery of a bill of exchange or promissory note occurs when another person's name is written
on the bill or note without that person's authorization. As stated, name and seal impression are used in Japan, instead of
handwritten signature. The difference of forged signature and signature of unauthorized agent is not substantive.

Since tegata relationship must be determined on the face of the bill or note, it is generally accepted if the signature has
been made purporting to be an agent without authorization of the principal the relationship will be dealt as the matter of
unauthorized agent. On the other hand, if the signature has been made purporting to be the principal himself, the
relationship will be dealt as the matter of forgery.

The difference of forgery and unauthorized agent was important with regard to the issues of whether Article 8 (the
provision stipulate the liability of the unauthorized agent) of Bills Act was applicable or whether the tegata transaction
by forgery could be ratified by the forged person. It is generally accepted that Article 8 is applicable by analogy to the
forger and the forger is liable in the same manner as a person without authority purporting to be an agent. n130 The
person whose signature has been forged can ratify the forged signature at a later time. n131 Therefore, the difference of
signatures by forgery and unauthorized agent is theoretically important, but there seems no practical difference.

The principal of the unauthorized agent may be liable to the holder under the doctrine of apparent authority of Articles
109 or 110 of the Civil Code as long as the first holder satisfy the requirement under the Articles. n132 Articles 109 and
110 are applied to forgery cases by analogy. n133 If the forgery was committed by an employee, an employer may be
liable for the acts of an employee under the doctrine of respondeat superior of Article 715 of the Civil Code. n134 An
important principle is that the ineffectiveness of a signature on a bill (whether because it is forged, or signed by a person
who has no capacity to do so, or otherwise) does not invalidate the obligations of others who have signed the
instrument. n135 This principle also applies to promissory notes. n136

An alteration (Henzo) occurs when a statement on a bill or note is changed without authority. A person who alters a
statement may be liable in tort or subject to a criminal penalty, but will not be liable under the Bills Act, unless his
name appears on the instrument. If a bill or note is signed by a person after the alteration, that person is bound by the
terms of the altered text. n137

[n] Legal Defenses to Actions on Bills and Notes
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Under Japanese law, there are material defenses and personal defenses to an action on a bill or note.

[i] Material Defenses (Butteki Koben). Material defenses are defense to escape the liability on the bill or note that
they are good against anyone. There are two material defenses:

1. The first is the argument that the legal act evidenced by the bill or note is void as a result of forgery,
incapacity, lack of agency authority, etc.

2. The second is a procedural defense that the bill or note lacks a statutory requirement, the action is
time-barred, the maturity date has not arrived, the bill has already been honored, etc.

[ii] Personal Defenses (Jinteki Koben). In contrast to material defenses, which are absolute in nature, personal
defenses can only be asserted against certain persons. There are two types of personal defenses.

1. The first type of personal defense can be asserted by every obligor. For example, the issuer and
endorsee can refuse to pay, claiming that the holder does not validly acquire the bill or note because the
holder stole or otherwise obtain it illegally.

2. The second type can be asserted only by a particular person. For example, when the contract between
the issuer and payee/the first endorser underlying the bill or note has been rescinded (i.e., the causal
relationship no longer exists); when the issuer has paid payee/the first endorser on the bill but the payee
has not returned it; or when payee/the first endorser has obtained the bill by deceiving the issuer, the
issuer has a personal defense against payee/the first endorser. However, in these cases the issuer cannot
assert his defenses against the bona fide endorsee from the payee/the first endorsee.

To protect the reliance on the bill or note, Article 17 of the Bills Act restricts personal defenses against third party
holder by prescribing as follows:

"Persons claimed on a bill of exchange cannot assert against the holder the defenses based upon their
personal relations with the drawer and other persons preceding the holder, unless the holder is aware that
the acquiring of the bill is detrimental to the obligor."

This provision applies to promissory notes as well. n138

[o] Lawsuits Upon Bill or Note (Tegata Sosho)

[i] Procedures. The procedures which govern actions brought on bills of exchange and promissory notes are found
in Book V of the Code of Civil Procedure, i.e., Articles 350 to 381, under the heading "Special Provisions Relating to
Litigation of Bills and Checks." n139 These procedures were first adopted in 1964 to make litigation simpler and faster.

Article 350 of the Code of Civil Procedure prescribes that claim for monetary judgment, based upon a bill or note as
well as the default interest thereto, may be heard as lawsuit upon bill or note. The litigation upon a bill or note is
initiated by a complaint, specifically requesting the special procedure of lawsuit upon the bill or note.

Article 352 is important since it allows only documentary evidence, except that the judge may question any party
regarding the facts relating to authority to issue the instrument or presentment. By limiting the evidence, a defendant
substantively cannot introduce the defense other than those argued on the face of the bill or note. n140 Such limitation
may work against the plaintiff; in such event, the plaintiff may make the motion to transfer the proceedings to the
normal procedures.
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Judgment upon the bill or note is not appealable, but the defendant may object within two weeks from the judgment. If
objected, the procedural status will be reinstated to trial phase and normal proceeding will be continued. n141

[ii] Limitation of Actions. The period of prescription (jiko) for actions on a bill is set out in Article 70 of the Bills
Act, which also applies to actions on a promissory note. n142 Actions against the acceptor of a bill or the issuer of a
note are barred after three years from the date of maturity. n143 An action by a holder against the endorsers or drawer is
barred after one year from the date the protest was drawn up, or from the maturity date when a protest is waived. n144
Actions by an endorser against other endorsers or against the drawer are barred after six months from the time the
former paid the bill or was sued himself. n145

A person whose rights have been extinguished on account of failure to undertake required proceedings or of prescription
may still claim reimbursement from the drawer, acceptor, endorsers, or issuer for the amount of the benefit they have
received. This is called the "right to reimbursement of benefit" (ritoku shokan seikyuken). n146

[6] Checks

[a] Introduction. A check (kogitte) is of the same legal nature as a bill of exchange and promissory note, which
are valuable instruments. The form is similar to that of a bill or note although they differ in function: a check functions
as the payment of money in terms of being a substitute for the money itself, while a bill of exchange or promissory note
functions as a form of credit in addition to a means of payment.

Check transactions are governed by the Checks Act n147 in addition to other laws and ordinances including the
Imperial Ordinance of 1933 on Banking Institutions, and the Imperial Ordinance of 1933 on Protest.

[b] Issuance

[i] Requirements. A check must contain the following items: n148

1. The term "check" inserted in the instrument; n149

2. An unconditional order to pay a determinate amount of money. n150 In case there is a discrepancy
between the amount expressed in numerals and that expressed in words, the latter governs. n151 In case
he amount is mentioned twice or more in numerals, any discrepancy is settled in favor of the smallest
amount; n152

3. The name of the drawee (bank); n153

4. The place of payment; n154

5. The date of issue; n155

6. The place of issue; n156 and

7. The signature of the drawer. n157

[ii] Additional Statements. The following statements may be included in a check without affecting its validity and
are considered effective:

1. A statement that it is a "bearer" check (jisannin barai); or a statement to pay a specified person with or
without the clause "to order"; or a statement to pay a specified person with the words "not to order." n158
A check which does not specify the payee is deemed to be a check made to the bearer. n159
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2. Address of drawee: the place specified beside the name of the drawee is deemed to be the place of
payment. n160

3. Address of drawer: a check which does not specify the place of issue is deemed to have been drawn in
the place specified beside the name of the drawer. n161

4. Customary statements, e.g., "Pay the above specified amount of money in exchange for the check" (a
statement of exchange); or the check number and the bank's clearinghouse number.

Any check which contains a condition which must be met before payment, e.g., "Pay D on his becoming a doctor," will
be void, since such conditions are contrary to the essential nature of a check as an unconditional order to pay.

[c] Features

[i] General. The drawee of a check must be a bank n162 which, according to Imperial Ordinance No. 329,
includes the mutual finance associations, credit associations, agricultural cooperative associations, labor credit
associations, fisheries cooperative associations, etc. In bank check transactions the term "payer" (shiharainin) is often
used for "drawee."

A check may be drawn only on funds held at the disposal of the drawer at the time of the presentation of the check, and
an express or implied agreement must exist in conformity with which the drawer is entitled to dispose of funds by
check. Violations of these provisions are punishable by an administrative fine. n163

The payee of a check is either the bearer, not allowed with bills of exchange, or a specified person. n164 Checks are
payable at sight and any contrary provisions shall be disregarded. A check presented for payment prior to the date stated
as the date of issue is payable on the date of presentment. n165 Checks must be presented for payment within ten days
of issuance, except in cases where an international transaction is involved. n166

[ii] Check Crossing System. Two systems of check crossing, special and general, are provided for in Articles 37
and 38 of the Checks Act. A check which is crossed generally, that is, by two parallel lines drawn across the face of the
check, with or without the term "bank" or some other equivalent inserted between the lines, may be paid by the drawee
only to a bank or to a customer of the drawee. A check crossed specially, that is, with the name of the bank written
between the lines, may be paid by the drawee only to the named bank, or, if such bank is the drawee, to the customer of
such drawee.

[iii] Recourse. A simple system of evidence is provided by Article 39 of the Checks Act as recourse for
nonpayment against the endorsers, the drawer and other liable parties. The holder may exercise the right of recourse
against such parties if the refusal to pay is evidenced by a formal instrument of protest, or by either of two other forms
not common to bills of exchange: (1) a dated declaration written on the check by the drawee specifying the date of
presentment or (2) a dated declaration by a clearinghouse, stating that the check has been presented in due time and has
not been paid.

[iv] Limitations of Actions. Actions by the holder against endorsers, the drawer and other liable parties, as well as
actions by endorsers and other liable parties against each other, are barred after six months from the following
applicable time:

1. If no payment has been made on the check, from the time of expiration of the time limit fixed for
presentment to the drawee;

2. If an endorser has paid the check and is suing another liable party, from the time of payment; and
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3. If an endorser is being sued and wishes to sue another liable party from the time he was sued. n167

[v] Certification. According to Article 4 of the Checks Act, a check, as opposed to a bill of exchange, may not be
accepted by the drawee and no statement of acceptance may be made on a check. The drawee, however, may certify
payment by a statement of promise written on the face of the check and signed by such drawee. n168 The drawee is
thereby bound to make payment when the check is presented within the statutory limitation period for presentment.
n169

In practice, however, this system is rarely used. As stated, the drawee of the checks should be a bank and a bank does
not want to make payment certification because it does not secure the payment from the drawer in case of bankruptcy. A
cashier's or treasurer's check (jiko-ate kogitte) is issued by the bank instead, where the bank recover the amount at the
time of issuance. n170

[vi] Other. The information on signatures in [5][j] above is also applicable to checks. n171 In addition, as with
bills of exchange and promissory notes, the procedures which govern actions brought on checks are found in Book V of
the Code of Civil Procedure under the heading "Special Provisions Relating to Litigation of Bills and Checks." n172
Paragraph 2 of Article 350 and Articles 351 to 366 is also applicable to checks by mutatis mutandis. n173

[7] Functions and Use of Bills of Exchange, Promissory Notes and Checks

[a] Functions of Commercial Instruments

[i] Japanese and International Practice: Remittance, Payment and Collection Functions. Bills of exchange,
promissory note and checks are rarely used for the consumer transactions or other personal use. Settlement of payment
is accomplished by means of transmitting funds to the account maintained by the creditor at his bank. For payments of
electricity, phone, gas and other regular payments, automatic withdrawal from the accounts of consumers are commonly
used. Prepaid cards or credit cards are frequently used for shopping, daily transportation or other non-regular payments.

In domestic trade transactions, bills, notes and checks are used, but clear tendency of decrease of use is observed. In
international trade transactions, it can be said that bills of exchange are still frequently used in connection with letters of
credit (L/C), as well as with documents against payment (D/P) and documents against acceptance (D/A) without a letter
of credit base. Letter of credit transactions are generally conducted in accordance with the Uniform Customs and
Practice for Documentary Credit ("UCP"), published by the International Chamber of Commerce based in Paris. The
UCP, the most current version of which is the 2007 Revision, is used in Japanese international commercial practice
since November, 1978.

As for documents against payment and documents against acceptance without a letter of credit base, on May 1, 1979,
Japan joined the countries which follow the Uniform Rules for Collections adopted by the Board of Directors of the
International Chamber of Commerce. In general, Japanese businesses adopt the most recent international rules and
Japanese practice permits dealing in international commercial instruments on similar grounds as many other countries.
1988 UN Convention on International Bills of Exchange and International Promissory Notes is not ratified as of January
2009.

[ii] Credit Function of Bills and Notes

[A] Standard Form for Bills. Since December 1965, standard forms for bills, notes and checks have been in use
in Japan. In addition to the standard forms for checks customarily used since before World War II, the institution of the
uniform system for notes has effectively extinguished use of private forms of bills, notes and checks.

In order to achieve uniformity in credit transactions, each drawer or issuer of bills, notes or checks must procure
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standard forms from the bank at which it maintains a current transaction account. Only such standard forms are now
considered valid bills, notes or checks. Thus, there can be no issuance of bills, notes or checks in a private form, and the
number of checks and note forms provided by a bank to its customers gives a reliable basis on which to estimate the
number of checks and notes used in business.

[B] Practical Use. In Japan, bills and notes are used as a means to create credit. For domestic sales transactions,
especially where a seller has a long trade history with purchaser companies, the payment term may be two or three
months or even longer from the delivery of goods or completion of work. For construction of plants or commercial
buildings, the payments would be made in two or three installments, such as initial payment, middle payment and final
payment.

If the seller or constructor does not have sufficient cash or cash equivalents to cover the business operation until the
payment of purchase money or final construction fees, promissory note issued by purchaser or orderer, depending upon
the credit evaluation of the issuing party, can be used to get finance from a bank or other financial institutions.

Failure to honor the bills or notes is understood as factual bankruptcy which seriously harms the reputation of the
company, so the company that has issue bills or notes will make best efforts to honor the bills or notes. Thus, banks and
other financial institutions loan money to companies in exchange for the issuance of bills or notes or provide finance
getting endorsement of the bills or notes issued by a reliable third party.

As stated below, the number of bills or notes used at commercial settings is decreasing; however, they are performing
important function in corporate financing, especially for smaller or medium-sized companies. It is not common that
checks are used for financing, but smaller financing institutions request issuance of checks in advancing credit to a
company.

[b] Frequency of Use of Bills, Notes and Checks. According to the statistics published by the Japanese Bankers
Association (Zenkoku Ginko Kyokai), the number of bills, notes and checks settled at clearinghouses is decreasing from
the fiscal year of 1979 and the amount is decreasing from the fiscal year of 1989. The number and amount in fiscal year
of 1989 are respectively 382,745,000 and 700,543.6 billion Japanese Yen. And those in fiscal year of 2008 are
respectively 112,001,000 and 150,512 billion Japanese Yen.

It is true that number and amount are affected by business circumstances in general; however, the number and amount
are clearly and constantly decreasing from 1989. The Association has analyzed that bills, notes and checks are
substituted by other payment methods, specifically referring to the electronic banking transactions using internet
system. The general disadvantages regarding bills, notes and checks are cost of stamp taxes imposed upon bills or notes,
risk of steal, loss or unauthorized use, cost of issuance, stowage and delivery. Basically, bills, notes and checks (which
are related to paper) are outdated in the modern society where the electronic media has been rapidly in use.

[c] Importance of Seals. Japanese custom requires that each agreement must be executed by the parties, with the
seal impressions of the parties. This custom also applies to bills, notes and checks, and Article 82 of the Bills Act and
Article 67 of the Checks Act both provide that: "The term 'signature' within the meaning of this law includes the typed
name and seal of the party.

Accordingly, although a bank which engages in the payment of such instruments must inspect the validity, n174
endorsements, n175 and time of presentation, n176 its effort is concentrated on the verification of the conformity of the
seal impression with the registered seal impression. Article 16 of the Standard Current Account Rules for banks makes
the degree of care that each is required to exercise in such verification an important issue. The Supreme Court n177
stated that:

"The person in charge of verification at a bank is expected to take such care as is expected under
general understanding and custom prevailing in the society. If the bank pays against a forged note, and if
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the forgery is discoverable by simple physical inspection with proper care, by a bank staff experienced in
verification work, the loss incurred by the bank from the payment cannot be permitted to be passed onto
the customer of the bank."

The Supreme Court opinion means that a bank staff experienced in verification work should discover minute differences
between a genuine seal impression and a forged seal impression. This is a difficult duty for a bank staff in charge of
payment.

[d] Outline of Clearance and Clearinghouse Regulations

[i] Clearing System. There are many clearinghouses (tegata koukansho) designated by the Minister of Justice.
Literal translation of the Japanese words is "Exchange Place of Note and Bill" and the business conducted at a
clearinghouse is a collective settlement system, providing for daily meeting of all members of the clearinghouse to
present all bills, notes and checks and settle the differences existing in the face amounts of such bills, notes and checks.

In this sense, it provides for a simple collective settlement method for bills, notes and checks among financial
institutions.

[ii] Clearinghouse Regulations. Each clearinghouse has adopted detailed regulations relating to the business of
clearing operations. Their contents are substantially the same as those adopted by the Tokyo Clearinghouse Association,
with only minor differences in the arrangement and headings. The applicability of such regulations is limited to member
banks, but certain provisions affect the customers of the member banks or the users of bills, notes and checks, such as,
for example, suspension of transactions.

[iii] Declaration of Transaction Suspension (Torihikiteishi Shobun). Declaration of suspension of transactions
against a person has significant impact on the person, where a member bank of a clearinghouse is prohibited from
conducting current account transactions or loan transactions with the issuer who are declared suspension of transaction.
Article 62 of the Rules of the Tokyo Clearinghouse provides that:

1. When any bill, note or check is dishonored, suspension of transactions has been declared against the
issuer of the promissory note, the drawer of the check or the acceptor of the bill of the exchange in
question in accordance with this Rule.

2. Any participant bank shall not engage in the banking transactions in opening a current account nor
lending transaction with the person who was declared transaction suspension for a period of two years
from the date of the declaration, except for such lending necessary to secure the collection of bank's
money lent to the party.

Subject to certain exceptions, a person will be declared transaction suspension, when two or more of his bills, notes or
checks are dishonored within six months of each other. n178 The consequences of declaration of transaction suspension
includes:

(i) Acceleration.

Before its abolishment on April 18, 2000, the Standard Bank Transaction Agreement provided uniform
terms of banking transactions. After abolishment, each bank will have individually drafted agreement
with customers; however, acceleration in case of Declaration of transaction suspensions will be unlikely
changed. And debts of the person owed to a bank will be accelerated upon declaration of transaction
suspension.

(ii) Recourse.
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When a issuer of a note, drawer of a check or acceptor of a bill is declared transaction suspension, it is
deemed to be a default on the note, check, or bill prior to maturity. The holder of the note, check or bill
will have recourse against endorsers.

(iii) Payment Suspension.

It should be noted that the "payment suspension (shiharai teishi)" is a legal term of a specific meaning.
For example, it constitutes the ground of the petition for the involuntary bankruptcy proceeding by a
creditor as specified in Article 18 paragraph 2 of the Bankruptcy Act. n179

When transaction suspension is declared, as stated, participant banks and other financial institutions will not have loan
transactions with the person. If a company intends to take a legal insolvency proceeding to reconstruct its business, the
declaration of transaction suspension need to be avoided.

Civil Rehabilitation Act and Corporate Reorganization Act are used as such proceedings, as opposed to winding-up
proceeding under Bankruptcy Act. In filing the petition for the commencement of civil rehabilitation proceeding or
corporate reorganization proceeding, the motion for payment prohibition order is customarily made, since dishonor of
bills or notes not caused by insufficiency of funds is not the basis of the declaration of transaction suspension. If the
prohibition order has been issued, it is understood that the dishonor is due to the court order, not due to insufficiency of
funds. To avoid the declaration of transaction suspension, the motion should be granted before the second dishonor of
bills or notes has occurred.

[e] Banking Transactions by Bills, Notes and Checks

[i] General. Bill, note and check transactions are governed by the Bills Act and Checks Act. As for virtually all of
the bills, notes and checks, payments are made by banks and other statutorily specified financial institutions. So,
practice of the transactions is formed by the terms of agreement on banking transactions. Banks basically adopt the
terms of Standard Current Account Rules (Touzakanjou Kitei) published by Japanese Bankers Associations (Zenkoku
Ginko Kyokai, formerly, Zenkoku Ginko Kyokai Rengokai or Federation of Japanese Bankers Association), so analysis
of the Rules will help understand the practice of bills, notes and checks transactions.

In principle, a bill, note or check is used to settle debtor-creditor relationship in commercial transactions. In Japan, a
bank customer will receive a deposit bank book when he has opened a bank account. Electrically operating network
system of banking transaction is very much advanced in Japan and all the transactions using the account will be
registered in a single deposit bank book. Transaction records can be registered in any ATM machines of a bank in
almost twenty-four hours a day around a year.

The payment of bills, note or checks is treated, as if a debit order or authorization to debit from the balance in the
respective current transaction account. The bank retains the bill, note or check after debiting the account and does not
return it to the respective drawee, issuer or drawer. This practice is made possible that the reliability of register of
transaction records at the deposit bank book is very high. A few examples of practices based upon the banking
agreement will be discussed next.

[ii] Recognition of Face Amount. Article 6 of the Bills Act and Article 9 of the Checks Act provide that in the
event of a discrepancy between the amount written in words and the amount in figures, the amount in words will
control. However, Article 6 of the Standard Current Account Rules provides:

"In receiving or paying checks, promissory notes or bills of exchange, the bank will process based
upon the amount shown in the place specified for value, regardless of any other indications that may be
shown elsewhere."
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Accordingly, a bank would in practice pay the amount shown in the space specified for value, which is the amount in
figures.

[iii] Treatment of Certified Checks. As mentioned above, n180 in Japan, there is no custom of "certifying"
checks drawn by a depositor. Article 13 of the Standard Current Account Rules provides that the bank will not issue
certifying checks but issue a cashier's or treasurer's check instead. The amount will be withdrawn at the time of
issuance.

[iv] Bills and Notes Issued Under Conflict of Interests. Article 365 of the Companies Act (formerly, Article 265
of the Commercial Code) requires approval of the board of directors for any transaction between a director of a
company and the company (as it constitutes the transaction under conflict of interests between company and director).
Included in such transactions are issuance of bills of exchange or promissory notes by a company to another company
of which the director of the first company is the representative director. n181

However, it is impossible for a bank which deals with numerous bills and notes every day to investigate the existence or
nonexistence of the required board approval. Accordingly, Article 19 of the Standard Current Account Rules provides
for exculpation of responsibility for investigation and liability as follows:

1. Even if issuance or other conducts on a promissory note or a bill of exchange needs the approval of the
board of directors or of the general meeting of the members or any other similar procedures, the bank,
notwithstanding the foregoing, is authorized to pay such promissory note or bill of exchange presented
without making a specific inquiry in respect of such an approval.

2. The bank is not responsible for any damages that may result from its action taken in accordance with
the provision of the preceding paragraph.

[8] Credit Cards

[a] Introduction

[i] General. Although credit cards were not used in Japan until December 1960, today they are widely used. Card
issuers are companies set up by international card companies such as VISA international, Master Card and American
Express International, subsidiaries or affiliated companies of the Japanese banks, credit sales companies (shinpan
kaisha), associations of stores selling the same types of merchandise (senmonten kai), by department stores or other
large retail stores.

Basic function of credit cards is to debit the certain amount to be paid to the merchants for the products or services
during the specified period from the bank account of the customer. Since the payment/debit of the amount is deferred, in
installment payments or in revolving payments, credit or finance will be awarded to the cardholders/customers. In
addition, card holders can draw on a line of credit using automatic cash dispensers up to the approved ceiling amount.
Most of the credit cards issued by international credit card companies, credit companies related to financial institutions
or credit sales companies have this loan function.

Credit cards are used for consumer transactions, not business transactions. Basically, the credit card transactions are
divided into two categories in whether the card issuers are merchants or not. n182

[ii] Merchants/Card Issuers and Non-Merchants Card Issuers. When the credit cards are issued by the
merchants themselves, the function of the credit cards is substantively to allow sales on credit by the merchants. When
issuing credit cards to its customers, the merchant requests the authorization to debit the purchase amount from the bank
account of the customer. Credit card, thus, works as money substitute, although the merchant need to collect the amount
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directly from the customer, if the bank account does not hold sufficient money to cover the sales. In this case, the
customer has, for example, purchase and sale contract with the merchant and automatic debit contract with the bank or
other financial institutions.

When the credit cards are issued by the party other than the merchants, then the card issuers will pay merchants certain
amount for the price of the underlying transactions between cardholders/customers and merchants and recourse the
amount to the cardholders/customers. The payments by the cardholders/customers will be made at one time, in
installment payments or in revolving payments. As a matter of economic function, cardholders/customers get finance
from the card issuers for the period from the purchases until the dates of payments. The price for this finance will
usually be paid by merchants, not by cardholders/customers.

The party who requests payment to a customer is not the merchant himself. This will cause the problem when the
product, where credit card is used for the purchase, is not delivered or is defective. Thus, the distinction merchant/card
issuers (or merchant issuing credit card transactions) and non-merchant/card issuers (or non-merchant issuing credit
card transactions) has legal significance.

[b] Statutory Regulation of Credit Card Transactions

[i] Application of the Installment Act. There was no particular statute directly regulating credit card transactions.
Installment Sales Act was applicable where the payments are made by certain installment or revolving payments.

2008 amendment of Installment Sales Act n183 has changed the landscape, expanding, with respect to the credit card
transactions, the scope of application of the Act. The Act recognizes two categories of the credit card transactions stated
above. The transactions where the merchants issue the credit cards are referred as "Installment Sales" n184 and the
transactions where the non-merchants issue the credit cards are referred as "Extensive Credit Purchase Arrangement."
n185

"Installment Sales" is the term to indicate the credit card business of merchants/card issuers. The Act is applicable to the
credit card business of merchants/card issuers where the payments are supposed to be made 1) during the period of two
month or more 2) with the installment payments of three times or more or where the payments are supposed to be made
in revolving payment method.

The Act provides for the definition of "Extensive Credit Purchase Arrangement" to indicate the credit card business of
non-merchant/card issuers. The Act is applicable where the payment by the card holder to the card issuer is supposed to
be made two month or later from the date of underlying contract, or in revolving payment method.

The previous trigger of the Act on payment requirements was same as the one for the Installment Sales above. After
amendment, as for the credit card business of non-merchant/card issuers, the Act will be applicable to the transaction of
one shot payment, if the credit has been awarded to card holders/customers for the period of two month or longer.

The other expansion of the application of the Act is that the Act does not adopt the product/service designation system
for the business of Extensive Credit Purchase Arrangement. The Act, before amendment, is only applicable to the
transactions of designated products or services as with the case of the business of Installment Sales. In other words, the
trigger of the application of the Acts is determined only by the manner of payments as for the business of Extensive
Credit Purchase Arrangement.

[ii] Regulation by the Act

[A] Regulation to the Business of Installment Sales. In the event that the merchants/cards issuers intend to sell
or provide services designated by the Act and manner of payments triggers the application of the Act, then basically:
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a. The merchants/card issuers must disclose in writing the specified terms of Installment Sales such as
cash price of the subject matter, the price in installment payments, manner of payments and so on; n186

b. The merchants/card issuers must deliver the document describing the terms of transaction, including
the termination right (cooling-off right);

c. Twenty-day request for payment is a condition to the termination by merchants/card issuers;

d. The amount of damage and other money charged by the termination of the cardholders/customers is
limited.

Before amendment the termination right by the cardholders/customers, so-called cooling-off right, was stipulated in the
Installment Sales Act, applicable where the purchase of the products or services has occurred outside of the business
office of the merchants. The 2008 amendment of Act on Specified Commercial Transactions allows cooling-off right
extensively for the purchase of the products or services made outside of the business office of the merchants; and
therefore the provision in the Installment Sales Act is deleted.

[B] Regulation to the Business of Extensive Credit Purchase Arrangement. The number of credit cards issued
by non-merchants/issuers has been greatly increased and proper operation of the credit card business is very important
for consumer protection or other public policy consideration.

Thus, to engage in the business of Extensive Credit Purchase Arrangement, the card issuers must apply for the
governmental registration. n187 The registration requires the sufficient amount of assets for the business and integrity
of the officers and directors of the card issuers. n188 The business of Extensive Credit Purchase Arrangement is closely
monitored by the governmental agency. n189

With respect to transactional regulations, in the event the Act is applicable to the business of Extensive Credit Purchase
Arrangement, then basically:

a. The card issuers must disclose in writing the specified terms of the transaction such as manner of
payments under the credit card transaction, charge for the Extensive Credit Purchase Arrangement and so
on; n190

b. The card issuers must investigate the credit (houkatsu shiharai mikomigaku) of the card
holder/customer in issuing the credit card or increasing the ceiling amount of the credit card. n191 The
card issuers must decline the issuance or increase of ceiling amount when the credit of the card holder is
determined insufficient based upon the calculation as prescribed by the Act; n192

c. The card issuers must deliver the document describing the terms of transaction, including the
termination right; n193

d. Twenty-day request for payment is a condition to the termination by merchants/card issuers; n194

e. The amount of damage and other money charged by the termination of the cardholders/customers is
limited; n195

f. When the card issuer requests payment, the cardholder may reject the payment if the rejection can be
justified against the merchant which supplied the product or service based upon the underlying contract;
n196
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g. The card issuers must establish the internal control system to protect the individual information of the
card holders and proper operation of business. n197

Most of the credit card issued by non-merchant has the borrowing function of the credit card is used by the card holder;
it constitutes the loan to the card holder by the card issuer. The Monetary Lending Business Act and Interest Rate
Restriction Act will be applicable to the loan aspect of the credit card transactions.

For the matters not regulated by the Act between the card issuer and card holder, the credit card contracts will govern.

[c] Credit Card Contracts

[i] Merchant/Card Issuer Credit Card. Electronic accounting and debit systems in relation to the banks and
other financial institutions are key technology for credit card system. The purchase amount and transaction history of a
card holder are electronically communicated and managed. The automatic debit system from the account of the card
holder enables the cost reduction in collecting the money from the cardholders/customers.

When the merchants issue the credit cards, in the most simplified case, the merchant and cardholder/customer has card
agreement for deferred payments and purchase and sale agreement or service agreement. The bank and
cardholder/customer will have automatic debit agreement where the bank is authorized to pay the amount requested by
the merchant/card holder.

[ii] Non-Merchant/Card Issuer Credit Card

[A] General Practice of the Transaction. The relationships of the involved parties in the real credit card
transactions are very complicated and only the simplified relationship is referred for analysis of the basic legal structure
of the transactions.

The credit cards are issued by the party other than merchants, that is, the card issuers are bank related companies or
international credit card companies. The advantage of the merchants is to facilitate the purchase by the sale on credit
and/or to enable the cardholder/customer to purchase the high-price products; in both cases the risk of the credit of the
cardholder/customer for the deferred payments will be borne by card issuers. The merchants have member merchant
agreements (kameiten keiyaku) with the card issuers.

The cardholder/customer has the credit card agreement with the card issuer with or without annual membership fees.
Automatic debit agreement is made between the bank. In taking the example of the purchase and sale between the
cardholder/customer and the merchant, the line of credit is provided by the credit card issuer to the cardholder/customer.

Since the relationship between merchants and card issuers is governed by the contract; so any arrangements can be
possible as long as the parties have agreed to them. The generally accepted terms of the member merchant contract are
described below. A merchant is required by contract to give equal treatment, under the member merchant contract, to
customers using credit cards and those paying in cash. A merchant must also check a customer's signature on the sales
slip against the signature on the credit card, and check the card number against the list of invalid account numbers
issued periodically by the card-issuer, or have the customers enter personal identification number where the above
process has been made automatically. Where the sale exceeds a specified amount (usually 100,000 yen) the merchant
must telephone the card issuer for approval before making the sale.

All card issuers use virtually the same method of payment. A merchant presents sales slips or send electronic data to the
card issuer for payment at the designated bank. The card issuer deducts a commission and remits funds to the merchant's
account. The card issuer bills cardholders monthly, giving them certain period, e.g. fifty-five days, to pay in
"single-payment sales transactions," and a longer period, e.g. twenty months, in installment transactions. As stated, the
payments are made using the automatic debit system of the banks. Interest is paid to the issuer when installments or
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revolving payment is used.

The dispute may arise when the goods purchased by the customer is defective. In the past, lower courts and scholars
have discussed whether the cardholder can refuse to pay the card issuer based upon the defenses against the merchant
generated from the underlying transaction (e.g., where the goods bought are defective). A 1984 amendment to the
Installment Sales Act n198 permits a customer (cardholder) to raise against the card issuer the defenses valid against the
seller (merchant); and contrary special provisions detrimental to the purchaser are of no effect.

Thus, the above issue was partially resolved through this provision. This provision, however, was only applicable to the
installment sales transactions after December 1, 1984, with respect to types of products or services specified in the Act.
The Supreme Court has held that a cardholder cannot assert against the defenses available against the seller with respect
to pre-December 1, 1984 transactions. n199 The Court's decision can arguably be extended through analogy to assert
that the provision is also inapplicable to installment sales transactions involving products which are not specified under
the Act.

As stated above, the 2008 Installment Sales Act has greatly expanded the application of the Act, accordingly including
the availability of the defense against the merchant, to the credit card business of non-merchant/card issuer. The issue is
to be virtually resolved by the Act after the effective date (December 1, 2009). The member merchant agreement
generally specifies the obligation of the merchant to refund of the payment when the dispute on underlying transaction
is not settled in a certain period of time.

[B] Legal Nature of the Relationship between Merchants and Card Issuers. For purposes of analysis, the legal
nature of the relationships between the parties may be divided into two types, depending on the contract wording.

In the first, the card issuer pays the merchant and becomes the assignee of the merchant's right to the cardholder. The
legal relationship is defined as an assignment of a right in exchange for payment. In other words, the relationship
between the card issuer and the merchant is purchase and sale of the monetary claim of the merchant to the
cardholder/customer. The card issuer has purchased the monetary claim on a discounted basis. Interest Rate Restriction
Act will not apply, since the transactions are not categorized as loan, although the payments to the merchant work as
finance.

In the second, the card issuer is described as having advanced moneys on behalf of the cardholder to the merchant and is
consequently entitled to the reimbursement from the cardholder. It could be defined as quasi-mandate contract where
card issuers pay the specified amount to merchants. A court has held, with respect the member merchant agreements,
that the issuer is a guarantor of the cardholder's obligation to the merchant, n200 and another court has held, without
specifying the legal theory, the card issuer has obligation to pay the purchase money to the merchant and cardholder
owes an obligation directly to the issuer. n201

[9] Pre-paid Cards

[a] Introduction. Pre-paid cards are a very recent phenomenon introduced in Japan in the 1980s, which are being
increasingly used. Consequently, their legal nature is still being debated, while legislation has been introduced to
regulate their use. This section introduces this debate in keeping with the analysis of commercial instruments so far, and
then discusses the legislation.

[b] Definition. A pre-paid card keeps a magnetic record of a quantity representing goods and services and reduces
that quantity as the cardholder (CH) purchases goods and services by using the card in a machine that magnetically
reads it, until the quantity falls to zero (as with telephone or copier cards at present) or is reinstated (as with re-usable
cards which are likely to become more common in the future). Self-issued pre-paid cards are issued by the supplier of
goods or services (S) itself. Third party pre-paid cards are those where the issuer (I) is not the supplier. These are more
common in practice, and theoretically more interesting. (CH) purchases the card from (I), then uses it to purchase goods
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and services from (S), who makes a claim for the price from (I) and releases (CH) from liability to pay him, under the
contract with (I).

[c] Legal Nature. The legal nature of a pre-paid card is unclear. It may have the requirements of a "money note"
(kinken, Geldzeichen), an instrument (like a postage stamp) which is recognized as legally having effect instead of
money. First, it has denominability. A certain value remains even when the card is partly used. Second, it has
uniformity. A card itself is not special or of an individual character. Variable balances on a card are inherent in use of
the cards generally, as a means of payment. Third, a card has universality as a means of payment. Anyone can
determine its use status, because of adjustments to the magnetic recording of quantities and/or holes punched on the
card. Fourth, it arguably has value, as a means of payment like money. However a problem raised here is whether that
value can be derived from the parties' agreement, as well as from law imposed, as in the case of postage stamps. Fifth, it
is arguably an abstraction, in that it does not embody a right to specified goods or services such as a right to claim
delivery. However, particularly with a self-issued card, there could be some right, which could even make it a valuable
instrument. A more general problem with defining a pre-paid card as a "money note" is that the latter concept is not
perceived as part of a legal structure as with the concept of valuable instruments.

A pre-paid card may also be seen as an evidentiary instrument. First, however, since an evidentiary instrument is not
strictly needed to exercise a right it may evidence, the right can be exercised by evidencing it in other ways. This is hard
to imagine in the case of pre-paid cards. Second, a pre-paid card in itself does seem to embody some sort of value or
right.

One type of valuable instrument is the gift certificate (shohinken) stating that a fixed quantity of goods will be
exchanged for it, irrespective of fluctuations in the value of those goods, and embodying a right to claim performance.
However, one problem with seeing prepaid cards in these terms is that it is clear from their wide distribution and
circulation that they are used as a means of payment (rather than a means of storage of value--a result of gift certificates,
at times), which the arguments for seeing them as money notes stress. Moreover, their capacity to be used in parts
suggests that they do not embody the set power that gift certificates do. The content of the right pre-paid cards embody
is unclear.

The wider definition of a valuable instrument is that of an instrument embodying either a private right having property
value or some other private law status. Using the card represents an expressed intention to receive a benefit under the
contract between (I) and (S), so (CH) has the status of being exempted by contract from liability to perform an
obligation-duty. Furthermore, this status can be seen as a type of "formative right" (keiseiken, Gestaltungsrecht), i.e., a
private right stemming from a right-holder's unilateral expression of intention that establishes a specified legal
relationship. Again, there are problems both in reconciling this analysis with parties' beliefs as to the nature of pre-paid
cards, given the actual distribution and circulation of the cards, and in determining theoretical consequences (e.g., the
appropriate prescription period, and the need for nullification judgments) and applying them to current practices.

[d] Pre-paid Cards in Relation to Particular Legislation. Whatever the precise nature of pre-paid cards, it is
generally agreed that if there is a defect in the goods or services supplied, (CH) should make a claim for reimbursement
from (S). What if (S) goes bankrupt? If (S) has not yet advised (I) that (CH) has received goods or services using the
card, or even if (S) has so advised, if (I) has not paid (S), (CH) should demand that (I) pay him or her instead. If (I) has
already paid (S), it is argued that (CH) should still make a claim for payment from (I). Both conclusions are underscored
by the view that the relationship between (I) and (S) is a close one.

(CH) is therefore concerned about the creditworthiness of (I) as well as (S). This underlies the enactment of the Law
Regulating Pre-Paid Vouchers n202 in 1989. First, the Law supervises self-issued card use by requiring issuers to notify
the Ministry of Finance, n203 and imposing accounting and disclosure obligations. n204 It also supervises third party
card use by requiring registration, n205 by imposing accounting and disclosure requirements--(and permitting discovery
investigations), n206 by prohibiting (I) from lending its name to another issuer, n207 and by allowing the Minister to
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take measures to improve business conduct, to benefit or protect purchasers. n208 Second, issuers must put on their
cards their name and address, the face amount, and other specifics. n209 Third, if issuers' standard end-of-day balances
exceed that to be set by Ordinance, they must pay at least half that amount into an issuer's guarantee fund within two
months. n210

Another question that has been raised as regards pre-paid cards is whether (I)'s giving cash back if (CH) tries to return
the card makes issuance "accepting a money deposit for business purposes," which is prohibited by the Acceptance of
Investment, Money Deposits and Interest Rates Regulation Act, n211 unless otherwise permitted by law. It seems that it
does, unless (I) gives back the money because the card is damaged or (CH)'s interests are exceptionally damaged (as
where (S) withdraws from its agreement), or, in other situations, unless (I) first deducts an amount for (CH)'s default.
The Act, like the Act Regulating Pre-Paid Vouchers, aims to protect consumers; both indicate that the increasing use of
pre-paid cards requires consideration of consumer protection.

[10] Electronically Recorded Monetary Claims (new)

[a] Introduction. Bills of exchange, promissory notes and checks provide convenient method of payments.
Whatever the amount it would be, just a piece of a paper will do and bulk of cash has become unnecessary. The system
which makes the most of the defense unassertable against any persons other than the specific person to which the
defense is related n212 enhances the reliability of bills, notes and checks. The reliability is practically supplemented by
the system of declaration of transaction suspension under the Rules of Clearinghose. n213 Credit function of the bills
and notes discussed before n214 is based upon these features of the instruments.

In light of advancement of the electronic technology, however, many feel the disadvantages of the above instruments in
that they use the paper to embody the value. For example, the parties to the bills, notes and checks must care about the
risk of steal, loss and destruction. Making and delivery of those instruments is more costly comparing with the
electronic method. The cost also relates the stamp tax imposed upon certain documents of legal significance including
bills and notes. Thus, new method of payments using the electronic technology is made out under the Electronically
Recorded Monetary Claims Act. Basic features of bills and notes are maintained and media that embodies the value is
changed from paper to electronic recording system.

The system is to make paper-less bills or notes as the method of payments and finance.

[b] Electronically Recorded Monetary Claims. The Electronically Recorded Monetary Claims Act defines
"Electronically Recorded Monetary Claims" ("ERMC") as monetary claims that require electronic recording for their
accrual or assignment. n215 To establish ERMC, electronic recording at the Electronic Monetary Claim Recording
Institution is required. n216

Under the Act, the request for electronic recording shall be made, in principle, by both obligee and obligor of the
ERMC, n217 submitting their names, addresses and other necessary information provided by cabinet order. n218 If
more than one requests for the electronic recording are made for the same ERMC, it will be made in the chronological
order that the requests have been made. n219

ERMC will accrue when the accrual record has been made. n220 The terms of an ERMC will be determined by the date
recorded in the electronic recording; n221 this will have similar function that the terms of bills and notes are determined
by the face of the instruments. n222 The person on the electronic recording is presumed to legitimately hold ERMC in
accordance with the record. n223 As with bills or notes, there are certain items necessary to be recorded for accrual of
ERMC and certain items permitted to be recorded as incidental to ERMC. n224

[c] Special Provision on Manifestation of Intent. Making of ERMC is based upon the manifestation of intent of
the obligee and obligor to request the recording at Electronic Monetary Claim Recording Institution. The provisions of
the Civil Code will apply to the manifestation of intent, including the validity and effectiveness, unless otherwise
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provided by the specific statutes. The Act provides for such special arrangement.

Manifestation without true intent (Shinri Ryuho) is void under Article 93 of the Civil Code, if the other is negligent in
knowing the true intent. Manifestation of intent by mistake (Sakugo) is void with respect to the third party, under
Article 95 of the Civil Code, if the third party knows or reason to know the mistake of the manifesting person. Article
96, paragraph 3 stipulates that the manifestation of intent by fraud (Sagi) is rescindable as effective against a third party,
if the third party (who has entered the transaction before the rescission has been made) knows the fraud. As for duress
(Kyohaku) is rescindable effective against any third party as stipulated by Article 96, paragraph 1 of the Civil Code.

To secure the stability of the transactions, it is necessary to make the defective manifestation of intent (manifestation
without true intention, mistake, fraud or duress) should be effective and valid with respect to the third parties, if the
third party does not know the fact without gross negligence. Thus, Article 12 of the Act specifies that a nullity of the
manifestation of intent based on the provisions of Article 93 or Article 95 of the Civil Code and rescission under Article
96, paragraphs 1 and 2 of the Civil Code may not be duly asserted against the third party who does not know the fact
without gross negligence.

However, the Article specifically stipulates, with respect to Article 96, paragraphs 1 and 2 of the Civil Code, that the
protection is available to the third party who has entered the transaction "after" rescission has been made. In other
words, the provisions of the Civil Code will apply to the third party who has entered the transaction "before" rescission;
thus, the third party entering the transaction on ERMC which is established by the manifestation of intent under fraud is
protected, where the third party does not know the fraud as stipulated in Article 96, paragraph 3 of the Civil Code
(whether or not the third party is in gross negligence for not knowing the fact). On the other hand, rescission based upon
the duress can be asserted against the third party. No counterpart provision of Article 96, paragraph 3 of the Civil Code
exists, which means that victims of duress are more protected than those of fraud. In this regard, the timing of rescission
and third party transaction are important on whether or not the defense can be asserted against the third party.

One exception n225 to this is where the third parties, namely the assignee, the one who has pledge (Shichiken),
attachment creditor, preliminary attachment creditor or bankruptcy trustee, have acquired the ERMC or related interests
after the payment date of ERMC. The concept is that the third party after the payment date is not deserved for the
special protection under the Act. n226 The other exception n227 is where the person who claims the defective
manifestation of intent is an individual who is not engaged in the business. This is the protection of individual under the
consumer law perspective.

[d] Liability of the Unauthorized Agent. When the request of electronic recording for ERMC has been made by
the agent who does not have the authority to represent the obligor or obligee (principal), the request will be void, unless
the principal has ratified the request or apparent authority under Article 109, 110 or 112 is found for the principal. This
basic rule applicable to the principal under the Civil Code is unchanged.

Article 117, paragraph 2 of the Civil Code releases the liability of the unauthorized agent imposed by Article 117,
paragraph 1, when the claiming party knew or had reason to know that the agent did not have the authority. To provide
more protection to the third party (claiming party), the Article 13 of the Act releases the liability of the unauthorized
agent, only where the claiming party has "gross negligence" in not knowing that the agent does not have the authority.
The third party who did not know the fact with "mere" negligence, therefore, can claim damage or substitute
performance against the unauthorized agent upon the third party's option.

[e] Transfer and Protection of Bona Fide Assignee. Transactions on ERMC are evidenced by the electronic
recording and any transfer does not take effect, unless the electronic recording has been made for it. n228 And the items
necessary for the recording of transfer are stipulated in Article 18 of the Act. As stated for bills and notes, n229
protection for assignees is essential to secure the negotiability of the commercial instruments.
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A person recorded as an assignee of the ERMC by way of the request of transfer recording will acquire the ERMC, even
if the assignor does not have the proper title to ERMC, unless the person has knowledge on lack of title of the assignor
or does not have the knowledge in gross negligence. n230

The first exception to this is where the relevant recording of ERMC expressly precludes the protection. n231 The
second one is where the transfer is recorded by the request after the payment date. n232 This is the equivalent of
endorsement after maturity in case of bills or notes. n233 The third one is where an individual (who is not engaged in
business) had recorded the transfer of ERMC by defective manifestation of intent and then the assignee transferred the
ERMC to a third party. n234 The third one is based upon the policy of consumer protection. Consumers will not lose
their right by the transfer, even if the assignee has obtained the ERMC in good faith.

The personal defense of a debtor of ERMC to the assignor cannot be asserted against the assignee where the ERMC is
transferred by the transfer recording, unless the assignee has acquired the ERMC recognizing that the assignment is
detrimental to the debtor of ERMC. n235 The first exception to this non-assertion of personal defense is where the
relevant recording of ERMC expressly precludes the protection. n236 The second one is where the transfer has been
recorded by the request after the payment date. n237 The third one is where the debtor of ERMC is an individual who is
not engaged in business. n238

[f] Partial Transfer. Different from bills or notes, media of ERMC is electronic recording. The piece of paper
embodying certain amount cannot be divided to multiple pieces because of its tangibility, but electronic recording is
more flexible on this point. The Act stipulates that the ERMC can be divided; n239 thus, partial transfer of ERMC is
made possible.

[g] Payment and Related Matters. To secure the effective payment by the debtor of ERMC, the Article 21 of the
Act provides that payment of ERMC to the recorded holder of ERMC is effective, even if the person does not have the
title; however, this shall not apply when the debtor has knowledge that the holder does not have the title or does not
have the knowledge in gross negligence. As for the meaning of "knowledge" and "gross negligence", see § 10.05[7][b].
The payment can be recorded by the request of debtor of ERMC and other persons as prescribed by the Act. n240

If the debtor has obtained the title of the debt whose obligor is himself, the debt will extinguish as a matter of law under
Art 520 of Civil Code, because there is no reason to survive the debt when the obligor and oblige become the same
person. However, if the debtor of ERMC has been transferred the ERMC, ERMC will not extinguish, in spite of the
above Civil Code provision, n241 as a matter of law. This is to consider the re-transfer of ERMC by the debtor of
ERMC, so if the debtor does not wish to re-transfer the ERMC, the debtor may record to extinguish ERMC by the
payment recording on the ground of merger of obligor and obligee. n242

Statute of limitation to file the litigation based upon ERMC is 3 years. n243

[h] Guarantee on ERMC. Guarantee on ERMC is equivalent of guarantee on bills or notes. Guarantee on ERMC
is effective only where the electronic recording has been made. n244 There are certain items, such as language meaning
guarantee, name and address of guarantor, and name of debtor guaranteed, necessary for guarantee on ERMC. There
also certain items permitted for recording incidental to guarantee on ERMC such as limitation on scope of guarantee,
default interest rate and assertable defense to the holder of ERMC. n245

As with bills or notes, n246 guarantee on ERMC is independent from the debt of ERMC, that is, guarantee on ERMC is
valid even if ERMC is invalid, except that the formality requirements under Article 16, para 1, items 1 to 6 and Article
32, para 1, items 1 to 3 n247 are not satisfied.

[i] Pledge on ERMC. Under the principle of Civil Code, the property or interest transferable can be the subject of
pledge. Due to its transferability of ERMC, ERMC can be pledged by the electronic recording. n248
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As with ERMC and guarantee on ERMC, there are certain items, such as language meaning the set-up of pledge, name
and address of pledgee, amount as well as name and address of debtor of debt pledged, necessary for recording of
pledge on ERMC. n249 There are certain items permitted for recording incidental to pledge on ERMC such as default
interest and condition on debt pledged. n250

Protections for bona fide assignee and from the personal defenses in prior relationships n251 will be awarded to pledgee
on ERMC. n252

[j] Perspective of ERMC. As stated in bills or notes, practical use or availability of bills and notes is dependent on
Clearing System and Standard Current Account Rules published by Japanese Bankers Associations. ERMC, as
paper-less bills or notes, is cost-effective. The flexibility of electronic recording seems to provide various types of new
financing. The usefulness and expansion of use of ERMC are largely dependent upon the operation of Electronic
Monetary Claim Recording Institution, which provides electronic recording service, including collective settlement of
the ERMC. n253

Currently, Japanese Bankers Associations projects to establish Electronic Monetary Claim Recording Institution named
as "Densai Net" scheduled to start operation in May 2012. As of March 2002, 1312 financial institutes has shown their
intent to participate in the systems, which means that the infrastructure of ERMC will be established. The use of ERMC
as a method of payment and finance becomes quite realistic in the near future.

FOOTNOTES:
(n1)Footnote 1. Denshi Kiroku Saiken Ho, Law No. 102, 2007.
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(n14)Footnote 14. For example, Bills Act, Arts. 2 and 76; Checks Act, Art. 2.

Page 34
2-3 Doing Business in Japan § 3.01



(n15)Footnote 15. See § 3.01[5][b][iii] infra.

(n16)Footnote 16. Non-Contentious Case Procedure Act, Arts 141 et seq., see § 3.01[5][l] infra.

(n17)Footnote 17. Bills Act, Law No. 20, 1932.

(n18)Footnote 18. Checks Act, Law No. 57, 1933.

(n19)Footnote 19. Number 316, 1933.

(n20)Footnote 20. R. Lombardi, "Avals and Quasi-Endorsements of Negotiable Instruments: A Comparison of
Civil Law and Common Law Approaches," 14 Monash Univ. L.R. 264 (1988), at 265-2662, 75-276.

(n21)Footnote 21. Id.

(n22)Footnote 22. Bills Act, Art. 28, para. 1.

(n23)Footnote 23. See § 3.01[5][a][i] supra.

(n24)Footnote 24. Transfer in the manner other than endorsement and transfer of the bills or notes with the words
"Not to order" will discuss [c][iii] and [iv], infra.

(n25)Footnote 25. Bills Act, Art. 1.

(n26)Footnote 26. Id., Art. 5.

(n27)Footnote 27. Id., Art. 6.

(n28)Footnote 28. See § 3.01[5][e][ii], infra.

(n29)Footnote 29. Id., Art. 33.

(n30)Footnote 30. Great Court of Judicature, March 14, 1924 (Minshu Vol. 3, page 116).

(n31)Footnote 31. Great Court of Judicature, May 22, 1926 (Minshu Vol. 5, page 426) 14 Bills Act, Art. 2, para. 3.

(n32)Footnote 32. Note 15, Great Court of Judicature, supra.

(n33)Footnote 33. Id., Art. 47.

(n34)Footnote 34. Id., Art. 75.

(n35)Footnote 35. See discussion in § 3.01[4][b][i] 2 supra.

(n36)Footnote 36. See discussion in § 3.01[4][b][i] 4 supra.

(n37)Footnote 37. Bills Act, Art. 78, para. 1.

(n38)Footnote 38. Id., Art. 2, para. 3.

(n39)Footnote 39. Id., Art. 2, para. 4; Art. 77, para. 4.

(n40)Footnote 40. Id., Arts. 4 and 27; Art. 77, para. 2.

(n41)Footnote 41. Id., Art. 9.

Page 35
2-3 Doing Business in Japan § 3.01



(n42)Footnote 42. Id., Art. 11, para. 2; Art. 77, para. 1, item 1.

(n43)Footnote 43. Id., Art. 46; Art. 77, para. I, item 4. This issue will be dealt with further in § 3.01[5][h] infra.

(n44)Footnote 44. Bills Act, Art. 5; Art. 77, para. 2.

(n45)Footnote 45. Id., Art. 9, para. 2.

(n46)Footnote 46. See, Great Court of Judicature, May 20, 1925 (Minshu Vol. 4, Page 264) (as to penalty clauses);
Supreme Court, April 7, 1964 (Minshu Vol. 18, No. 4, Page 543) (agreed damage provision was held effective only
between issuer and payee).

(n47)Footnote 47. Bills Act, Art. 10. This provision applies mutatis mutandis to promissory notes. Art. 77, para. 2.

(n48)Footnote 48. Supreme Court, July 20, 1956 (Minsyu Vol. 10, No. 8, page 1022).

(n49)Footnote 49. Id., Art. 38; Art. 77, para. 1, item 3, Art. 43; Art. 77, para. 1, item 4.

(n50)Footnote 50. Supreme Court, June 16, 1966 (Minshu Vol. 20, No. 5, Page 1046).

(n51)Footnote 51. See, § 3.01[5][h] Recourse, infra.

(n52)Footnote 52. Supreme Court, March 7, 1958 (Minshu Vol. 12, No. 3, Page 511), Supreme Court, October 13,
1966 (Minshu Vol. 20, No. 8, Page 1632).

(n53)Footnote 53. Supreme Court, November 24, 1961 (Minshu 15, Vol. 10, Page 2536).

(n54)Footnote 54. Supreme Court, February 20, 1969 (Minsyu Vol. 23, No. 2, Page 427).

(n55)Footnote 55. Supreme Court, November 11, 1969 (Minshu Vol. 24, No. 12, Page 1876).

(n56)Footnote 56. See.

(n57)Footnote 57. Bills Act, Art. 13.

(n58)Footnote 58. Art. 77, para. 1, item 1.

(n59)Footnote 59. Id., Art. 13, para. 2.

(n60)Footnote 60. Id., Art. 12.

(n61)Footnote 61. Id., Art. 14.

(n62)Footnote 62. Id., Art. 15.

(n63)Footnote 63. Id., Art. 17.

(n64)Footnote 64. Id., Art. 16, para. l; Art. 77, para. 1. item 1.

(n65)Footnote 65. Id., Art. 16, para. 2.

(n66)Footnote 66. See also, § 3.01[5][e] infra.

(n67)Footnote 67. Bills Act, Art. 16, para. l; Art. 77, para. 1, item 1.

Page 36
2-3 Doing Business in Japan § 3.01



(n68)Footnote 68. Supreme Court, February 7, 1956 (Minshu Vol. 10, No. 2, Page 27), Supreme Court, October
24, 1958 (Minshu Vol. 12, No. 14, Page 3237).

(n69)Footnote 69.

(n70)Footnote 70.

(n71)Footnote 71. Id., Art. 18.

(n72)Footnote 72. Id., Art. 19.

(n73)Footnote 73. Id., Art. 19, provido of para, 1.

(n74)Footnote 74. Id., Art. 20.

(n75)Footnote 75. Supreme Court April 1, 1965 (Hanrei Times No. 176, page 101), Supreme Court November 10,
1966 (Minshu Vol. 20, No. 9, page 1697).

(n76)Footnote 76. Civil Code, Art. 467, para. 1 and 2.

(n77)Footnote 77. Osaka High Court, December 2, 1980 (Hanrei Times No. 444, page 143).

(n78)Footnote 78. Id., Art. 77, para. 3.

(n79)Footnote 79. This means of facilitating negotiation of a bill or note is not used as such in common law
countries, but the same result is achieved through the principle of "quasi endorsements" combined with various fictions
and expedients. See Lombard i at 265-283, § 3.01[5], n. 4 supra.

(n80)Footnote 80. Bills Act, Art. 32, para. 1.

(n81)Footnote 81. Id., Art. 32, para. 2.

(n82)Footnote 82. Id., Art. 32, para. 3.

(n83)Footnote 83. Supreme Court, November 16, 1971 (Minshu Vol. 25, No. 8, Page 1173).

(n84)Footnote 84. The provisions of Article 16 apply mutatis mutandis to promissory notes through Article 77,
para. 1, item I of the Bills Act.

(n85)Footnote 85. Bills Act, Art. 28, para. 1 and Art. 78, para. 1.

(n86)Footnote 86. See § 3.01[6][c] infra.

(n87)Footnote 87. Bills Act, Art. 21.

(n88)Footnote 88. Id., Art. 22.

(n89)Footnote 89. Id., Art. 25.

(n90)Footnote 90. Id., Art. 26.

(n91)Footnote 91. Id., Arts. 28, 48 and 49.

(n92)Footnote 92. Bills Act, Art. 77, para. 1, item 3.

Page 37
2-3 Doing Business in Japan § 3.01



(n93)Footnote 93. Id., Art. 38, para. 1; Art. 77, para. 1, item 3.

(n94)Footnote 94. Id., Art. 44; Art. 77, para. 1, item. 4.

(n95)Footnote 95. Id., Art. 39.

(n96)Footnote 96. Id., Art. 40, para. 3.

(n97)Footnote 97. Id., Art. 40, para. 3.

(n98)Footnote 98. Id., Art. 41; Art. 77, para. 1, item 3.

(n99)Footnote 99. According to Commercial Code, Art. 506, it may also be the domicile or place of business of the
payer.

(n100)Footnote 100. Bills Act, Art. 38, para. 2; also applicable to promissory notes pursuant to Art. 77, para. 1.

(n101)Footnote 101. See, § 3.01[7][d] infra.

(n102)Footnote 102. Bills Act, Art. 77, para. 1, item 4.

(n103)Footnote 103. Id., Art. 32, para. 1; Art. 43.

(n104)Footnote 104. Id., Arts. 44 and 45.

(n105)Footnote 105. Id., Art. 47.

(n106)Footnote 106. Id., Art. 48, para. 1.

(n107)Footnote 107. Id., Art. 48, para. 2.

(n108)Footnote 108. Id., Art. 49.

(n109)Footnote 109. Id., Art. 44, para. 1.

(n110)Footnote 110. Id., Art. 44, para. 4.

(n111)Footnote 111. Id., Art. 44, para. 3.

(n112)Footnote 112. Kyozetsu Shosho Rei; Imperial Edict No. 316, 1933.

(n113)Footnote 113. Id.

(n114)Footnote 114. Bills Act, Art. 45.

(n115)Footnote 115. Id., Art. 53, para. 1.

(n116)Footnote 116. Id., Art. 53, para. 2.

(n117)Footnote 117. Id., Art. 53, para. 2.

(n118)Footnote 118. Supreme Court, October 14, 1948 (Minshu Vol. 2, No. 11, Page 376).

(n119)Footnote 119. Great Court of Judicature, October 29, 1918 (Minroku Vol. 24, Page 2079).

Page 38
2-3 Doing Business in Japan § 3.01



(n120)Footnote 120. See Bills Act, Art. 82.

(n121)Footnote 121. Great Court of Judicature, February 7, 1905 (Minroku Vol. 11, Page 135), Supreme Court,
September 13, 1966 (Minshu Vol. 20, No. 7, Page 1359).

(n122)Footnote 122. Supreme Court, February 10, 1972 (Minshu Vol. 26, No. 1, Page 17).

(n123)Footnote 123. See Civil Code, Arts. 109 through 113.

(n124)Footnote 124. Bills Act, Art. 8; Art. 77, para. 2.

(n125)Footnote 125. See Non-Contentious Cases Procedures Act Art 142.

(n126)Footnote 126. Id., Arts. 144, 145 and 148.

(n127)Footnote 127. Id., Art. 7 160, see also, Commercial Code, Art. 518.

(n128)Footnote 128. Supreme Court, September 6, 1983 (Minshu Vol. 33, No. 5, Page 630).

(n129)Footnote 129. Supreme Court, October 19, 1951 (Minshu Vol. 5, No. 11, Page 612).

(n130)Footnote 130. Supreme Court, June 28, 1974 (Minshu Vol. 28, No. 5, Page 655).

(n131)Footnote 131. Great Court of Judicature, September 28, 1933 (Minshu Vol. 12, Page 2362), Supreme Court,
July 1, 1966 (Hanrei Times Vol. 198, Page 123).

(n132)Footnote 132. Supreme Court, December 12, 1961 (Minshu Vol. 15, No. 11, Page 2756).

(n133)Footnote 133. Supreme Court, September 15, 1964 (Minshu Vol. 18, No. 7, Page 1435).

(n134)Footnote 134. Supreme Court, June 9, 1961 (Minshu Vol. 15, No. 6, Page 1546).
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(n192)Footnote 192. Id., Art 30-2-2.
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(n200)Footnote 200. District Court of Kobe, September 8, 1976, Hanrei Jiho Vol. 849, Page 113.

(n201)Footnote 201. Tokyo High Court, March 31, 1977 Hanrei Jiho Vol 853, Page 50.
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(n203)Footnote 203. Id., Art. 4, para. 1.
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(n205)Footnote 205. Id., Arts. 6-9.
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(n211)Footnote 211. Shusshi no Ukeire, Azukarikin oyobi Kinri nado no Torishimari ni Kansuru Horitsu, Law No.
195, 1954, as amended by Law No. 32, 1988.
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(n226)Footnote 226. See. § 10.05[3][b][5].

(n227)Footnote 227. Art. 12, para.2, item 2 of the Act.

(n228)Footnote 228. Art. 17 of the Act.

(n229)Footnote 229. See § 10.05[3][a][1].

(n230)Footnote 230. Art 19. para. 1 of the Act.
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