
102K7N
Send to: PUREVDORJ, MUNKHSELENGE

WAKE FOREST UNIVERSITY SCHOOL OF LAW
1834 WAKE FOREST DR
WINSTON SALEM, NC 27109-8758

Time of Request: Tuesday, November 23, 2010 00:16:58 EST
Client ID/Project Name:
Number of Lines: 516
Job Number: 1821:254830798

Research Information

Service: Terms and Connectors Search
Print Request: Current Document: 1
Source: Doing Business in the United Kingdom
Search Terms: § 25.10 Groups of Companies



1 of 1 DOCUMENT

Doing Business in the United Kingdom

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

PART VI TAXATION
CHAPTER 25 Taxation of Companies

2-25 Doing Business in the United Kingdom § 25.10

AUTHOR: Revised by Hugh M. McCrossan

§ 25.10 Groups of Companies

[1] Introduction

The UK tax system treats each company as a separate taxable entity and so, does not tax a group of companies on the
basis of a single consolidated return. However, certain tax reliefs are available where there is a group of companies,
although the rules are complex and anomalies can arise. Any proposal to establish or acquire subsidiaries should
therefore be carefully considered.

One particular feature of the UK system is that there is no single definition of a group of companies for all taxation
purposes: the rules determining what constitutes a ''group'' to which a given tax relief is available differ as between the
various reliefs, such as for group relief, capital gains tax and stamp duty relief purposes. The relationships described
below include, for accounting periods ending on or after 1 April 2000, shareholdings in companies held directly or
indirectly by non-resident companies.n1 Reference is made in the legislation dealing with the reliefs to three basic
parent/subsidiary relationships, as follows:

[a] 51% Subsidiaries.

A company is a 51% subsidiary of another company if and so long as more than 50% of its ordinary share capital is
owned directly or indirectly by that other company.n2

[b] 75% Subsidiaries.

A company is a 75% subsidiary of another company if and so long as not less than 75% of its ordinary share capital is
owned directly or indirectly by that other company.n3

[c] 90% Subsidiaries.

A company is a 90% subsidiary of another company if and so long as not less than 90% of its ordinary share capital is
directly owned by that other company.n4

Page 1



It should be noted that:

(i) References to ownership are to beneficial ownershipn5 and, for the purposes of most of the various
provisions relating to groups, used to apply only to beneficial ownership by a body corporate resident in
the UK (but see the capital gains provisions referred to at Section 25.10[5] and the stamp duty provisions
referred to at Section 25.10[6] below). However for accounting periods ended on or after 1 April 2000,
as noted above, group relief is available where the relationship includes shareholdings in companies held
directly or indirectly by non-resident companies. The effect of this is to give group relief for losses of
UK permanent establishments of foreign companies and for foreign permanent establishments of UK
companies.n6

(ii) ''Ordinary share capital'' means all the issued share capital of a company, other than capital the
holders of which have a right to a dividend at a fixed rate but have no other right to share in the profits of
the company.n7

(iii) Share capital can qualify as ordinary share capital even if it carries no votes. Therefore, the
subsidiary relationship can in principle exist even though the parent has no voting control over the
subsidiary although specific requirements in relation to control apply in the case of the group relief
provisions referred to in Sections 25.10[3] and 25.10 [4] below. However, any attempt to create artificial
group relationships, for example by issuing non-voting, participating preference shares with negligible
rights to participate in profits so as to create the nominal relationship of parent and subsidiary, or indeed
any other artificial attempt to obtain group taxation relief, carries the risk that it may not succeed.n8

(iv) To underline the importance of (iii), it should be noted that, in the case of some of the group
provisions referred to in this chapter, the relevant percentages must be satisfied not only as to beneficial
ownership of ordinary share capital but also in respect of profits available for distribution and assets
available on a winding up.n9

The introduction of self-assessment resulted in a number of changes in the tax treatment of groups of companies,
principally in the formalities and procedures involved in making claims. In particular, there are major changes in the
way in which group relief is claimed.n10

FA 2004n11 introduced measures to counter any tax advantage which could arise within a group of companies through
the use of different accounting practices, particularly through the combined use of international accounting standards
and UK GAAP (Generally Accepted Accounting Practice).n12

[2] Interest and Annual Payments: Group Income Elections

For periods prior to 11 May 2001, where one company was a 51% subsidiary of another, (both companies being UK
resident) a group income election could be made for the payment of interest and other charges upon income, from one
company within the group to another, without having to deduct income tax.n13 A similar provision applied to
consortium companies.n14 However, as discussed above,n15 as a result of the relaxation of the withholding tax
requirements for payments between companies generally, the special provisions for relief for groups and consortia are
no longer required.

Prior to the abolition of ACT with effect from 6 April 1999 a similar election could be for the subsidiary to pay
dividends to the parent without accounting for ACT.n16 The inability of non-UK resident companies to enter into group
income elections was the subject of a successful case taken before the European Court of Justice, by several
multinational companies, in which it was held that such an exclusion was contrary to EU law. As a result further group
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litigation cases arising from a variety of financial consequences of the exclusion are currently proceeding. Some of
these claims are on the basis that the denial of a right to make a group income election involving a foreign parent
company in an EU member state was discriminatory under EU law and others involving non-EU member state
companies resident in a country with which the UK has a double tax treaty containing a non-discrimination article.n17

[3] Surrender of ACTn18

Prior to the abolition of ACT on distributions of companies on or after 6 April 1999, where one company was a 51%
subsidiary of another throughout the relevant accounting period (both companies being UK resident), or both were 51%
subsidiaries of a third company, ACT (whether surplus or not) paid by the parent in that accounting period could be
surrendered to the subsidiary, and used by that subsidiary to set off against its liability to ''mainstream'' corporation tax.
The ACT so surrendered could not be carried back by the subsidiary. ACT could not be surrendered by a subsidiary to a
parent company.

As discussed above,n19 relief continues after 6 April 1999 for unrelieved surplus ACT accumulated as at that date,
under the ''shadow ACT'' regulations.n20 The regulations apply to accounting periods beginning on or after that date
and the relief for group companies includes unrelieved ACT of other companies, which are group members in the
accounting period, had at 6 April 1999.n21 A group is defined as comprising a UK resident parent company with one or
more 51% subsidiary company.n22

Under the Shadow ACT regulations, companies making distributions will calculate their capacity to absorb any
unrelieved pre-April 1999 surplus ACTn23 from within the group and will be able to benefit from an election
surrendering ACT to them. In addition the calculation of Shadow ACT may give rise to a surplus amount of shadow
ACT which can in turn be surrendered within the group.n24

It should be noted that, in order for this relief to be available, not only must the parent own, directly or indirectly, 51%
of the ordinary share capital of the subsidiary, but the parent must be also beneficially entitled to more than 50% of the
profits available for distribution to equity holders, and to more than 50% of the assets available for distribution to equity
holders on a winding up, and there must be no arrangements for transfer of the control of the subsidiary. Special rules
apply for these purposes. Note also that shares held as trading stock, or through an intermediate non-resident company,
are disregarded in determining whether one company is a 51% subsidiary of another for these purposes.n25

Note that there is no comparable relief in relation to ''consortium'' companies.

[4] Group Reliefn26

In the case of a group of companies comprising a parent company and one or more 75% subsidiaries, trading losses and
other amounts, including management expenses and non-trading losses on intangible fixed assets, may be surrendered
to another member of the same 75% group.n27 For accounting periods ended on or after 1 April 2000 a prior UK
residence requirement of the parent company has been dispensed with, largely in response to a decision of the European
Court of Justice (ECJ).n28 In the case in question, the House of Lords reversed a decision of the Court of Appeal and
upheld the requirement in Section 413(5) (as it stood at that time) for companies being UK resident for the purpose of
determining whether a 75% group relationship existed, as within existing UK law. However the question as to whether
the provision conflicted with European Law was referred to the ECJ, which decided that it was contrary to EC law to
deny the inclusion of European Union based subsidiaries but that the exclusion of non-EU subsidiaries was not. The end
result however was that the company did not have the relevant percentage of EU-based subsidiaries to qualify for
consortium relief but the case did lead to a change in the UK law.n29

For the purpose of the ''75% Group'' test, shares held as trading stock, or (prior to 1 April 2000 only) through an
intermediate non-resident company, are disregarded in determining whether a company is a 75% subsidiary for these
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purposes. It should be noted that in addition to the requirement that the parent company must directly or indirectly own
75% of the ordinary share capital of the subsidiary, the parent company must be entitled to not less than 75% of any
profits available for distribution to equity holders of the subsidiary company and to not less than 75% of any of its
assets available for distribution to its equity holders on a winding up. In determining these percentages, certain loans of
a non-commercial nature are treated as equity and the courts must have regard to any arrangements which could affect
those rights.

Provision is made for apportionment and restriction of the amounts of the trading losses available for surrender, and of
the amount of profits against which the losses surrendered may be set off, where the accounting periods of the two
companies do not coincide, or the group relationship does not subsist throughout both their relevant accounting periods.

The group relief rules limit the amount which can be surrendered where companies have different accounting periods by
reference to the length of period common to both (s.408 Taxes Act 1988). This limit could, however, be circumvented
by making surrender to, or a claim from, more than one company. The rules for group relief were changedn30 to
counter this by limiting the aggregate of surrenders or claims for any part of an accounting period. Although the rules
will apply to all companies, given that companies within a UK group normally have co-terminus accounting periods, the
new rules are likely to be of most relevance to leasing groups.

It is necessary that there should be no arrangements in existence for the transfer of control of one of the companies,
unless those arrangements would also transfer control of the other company, or for the transfer in certain circumstances
of all or part of one company's trade outside the group. These rules were designed to prevent the exploitation of group
relief by, in effect, transferring the benefits of relief to outside interests, but the application of the rules is much wider,
and often causes significant problems with group relief in relation to, for example, a normal sale of a subsidiary.n31 The
legislation in its original form was heldn32 not to cover the alteration of rights which may follow from the exercise of
an option to acquire or dispose of shares. Legislation was introduced to reverse the effect of this decision in respect of
option arrangements made on or after 15 November 1991.n33 Thus, in order to calculate the extent of the equity
holder's entitlement to profits/assets, it is necessary to recalculate the entitlements on the basis that the option has been
exercised. The equity holder is then treated as being entitled only to the lowest percentage.

In a reported decision of the Special Commissionersn34 where arrangements were conditional upon the consent of the
EC and the Office of Fair Trading, it was held that ''arrangements'' do not need to be legally binding but must be capable
of coming into effect before group relief can be denied. This is akin to the Revenue practice not to treat arrangements,
which are subject to shareholder approval being obtained, as existing until the directors become aware that such
approval will be given (See Statement of Practice SP3/1993).

When a trading loss is surrendered it may be set off against the total profits of the claimant company for its
corresponding accounting period, (subject to apportionment and restriction as mentioned above). If, as will often be the
case if the surrendering company is not a wholly-owned subsidiary of the other, the surrendering company requires
payment in return for the surrender of the group relief, the payment will be ignored in computing the profits and losses
of either company and will be treated as neither a distribution nor a charge on income, provided it is paid under a legally
enforceable agreement and does not exceed the amount of group relief surrendered.

The amounts that may be surrendered in this way are:n35

(i) trading losses, (subject to the same proviso as applies to carry-across and carry-back of trading losses
within the same company;) Schedule A losses, excess capital allowances or a non-trading deficit on its
loan relationshipsn36

(ii) excess charges on income;n37
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(iii) certain minor capital allowances which cannot be directly treated as trading expenses;n38 and

(iv) if the company is company with investment business, excess management expenses.n39

(v) non-trading losses in respect of intangible fixed assets.n40

Note that, in all cases, it is only amounts relating to the relevant accounting period which can be surrendered; that is,
there can be no surrender of amounts which have been carried forward or back to that period within the surrendering
company.

In a further development in a case brought before the High Court, by Marks & Spencer plc in 2003,n41 reference was
been made to the European Court of Justice to determine whether, under the freedom of establishment provisions of
Article 43 the EC treaty, the company should be entitled to relief in respect of non-UK losses, these being losses
incurred in its subsidiaries within the EU.n42 As UK law then stood, losses available to be surrendered by way of group
relief were confined to those of UK resident subsidiaries or losses incurred by non-resident companies operating in the
UK through a permanent establishment, or losses incurred abroad by permanent establishments of UK resident
companies. The ECJ determined that relief should be allowed for such losses to the extent that all other available claims
for relief in the relvant jurisdictions had been fully exhausted.

Group Relief for non-resident companies and foreign permanent establishments of UK-resident companies.

Following the decision in ICI v. Colmer discussed above, changes were made to the group and consortium relief
provisions to extend relief for losses for UK permanent establishments of non-resident companies and for the losses of
foreign permanent establishments of UK-resident companies.n43

These changes to the group relief rules allow groups and consortia to be established for group relief purposes through
companies resident anywhere in the world. Group relief has also been extended to UK permanent establishments of
non-resident companies, and the rules for the surrender of losses attributable to overseas permanent establishments of
UK resident companies have been brought into line. The new rules apply for accounting periods ending on or after 1
April 2000. But periods straddling 1 April will be apportioned so that the changes take effect only in respect of losses
arising from that date.

(i) Losses of UK permanent establishments of non-resident companies.

Section 403D allows for the surrender of losses of UK permanent establishments, but not where that loss is deductible
or allowable, in any period, against non-UK profits (i.e. profits outside the scope of UK corporation tax) of that or
another person for the purposes of any foreign tax. The purpose of the rule is to prevent relief being obtained twice:
once for UK tax and once for overseas tax.

Companies in territories which operate a credit system in relation to UK permanent establishment income and which
allow UK permanent establishment losses to reduce the total profits taxable will generally not be able to surrender
losses. This will still apply where the overseas company also makes a loss on its domestic activities as long as the total
loss is, as in the UK system, available to carry forward against future profits. Only where it is clear at the time of the
claim that the loss can never be used (e.g. because the company is in liquidation and any possibility of an overseas form
of group relief has been ruled out), will the UK permanent establishment loss be available for surrender. It is not
sufficient that relief available overseas is not in fact claimed.

Countries which operate a credit system for UK permanent establishment profits and which allow UK permanent
establishment losses to reduce non UK profits include Finland, Denmark, Norway, Sweden, Spain, Italy, Austria, USA,
Ireland, Canada (other than for companies carrying on life assurance business, where an exemption system operates)
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and New Zealand. Group relief is available where the company is resident in an exemption territory, but only where the
loss arising in the permanent establishment cannot be set against other profits (whether or not it is recouped at a later
date).

(ii) Overseas permanent establishments of UK-resident companies.

Section 403E acts as a mirror provision to Section 403D. A UK-resident company trading through an overseas
permanent establishment cannot claim group relief on that part of the loss that arises in the permanent establishment if it
is deductible or otherwise allowable against the non-UK profits of another person. Only a few countries are known to
allow relief for the losses of the permanent establishment of a non-resident company against the profits of resident
companies.

In applying Section 403E, the question of whether the losses will be relievable overseas will be decided without
hypothesising entities and structures which do not exist at the time of the claim. So, for example, where an overseas
country allows the losses of a permanent establishment to be carried forward when the permanent establishment is
incorporated, that will not prevent the losses from being surrendered as group relief if the permanent establishment has
not in fact been incorporated.

Ireland allows a relief similar to UK group relief for permanent establishments of non-resident companies, and as in the
UK that relief cannot be carried forward. So where there are group members resident in Ireland which have profits for
the year in which a claim can be made, the permanent establishment loss will not be available for surrender in the UK.

Where a French group has elected to be taxed under a consolidation system which allows losses in French permanent
establishments of UK subsidiaries to be offset against group profits (of that period or a later one), that part of the UK
company's loss that arises in France must be excluded from the UK group relief claim.

Where a German Organschaft includes the German permanent establishment of a UK company, no UK group relief will
be available for any loss attributable to the permanent establishment.

UK group relief will also be restricted where a UK company is a member of a loss-making partnership trading in a
territory where that partnership is treated as a corporate body (for example, an Australian or US limited partnership) and
within local group relief provisions.

[5] Capital Gainsn44

[a] ''Group'' for Chargeable Gains Purposes.

For the purposes of corporation tax on chargeable gains certain reliefs are available for a group of companies
comprising a ''principle'' company and all its 75% subsidiaries which are also ''effective'' 51% subsidiaries of the
principal company. For disposals prior to 1 April 2000, only UK resident principle companies and UK resident
subsidiaries could avail themselves of these reliefs.n45 From that date reference to a company for any of the purposes of
sections 170181 include reference to non-resident companies. A company will be an effective 51% subsidiary of the
principal company if the principal company is beneficially entitled to more than 50% of the profits available for
distribution to equity holders of the company, and more than 50% of the assets available for distribution to equity
holders on a winding up. The above legislative changes, enacted in FA 2000, were clarified in FA 2001n46 to provide
that, where an old UK group has migrated to a new worldwide group which qualifies as such under the FA 2000
provisions, a de-grouping charge for a pre-April 2000 transfer between two UK companies, does not arise unless the
transferee company leaves the new worldwide group.

The general capital gains group rule is that a 75% subsidiary cannot itself be a principal company, but as an exception,
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if a subsidiary does not qualify as a member of one capital gains group (e.g. due to failure of the 51% effective
subsidiary test), nonetheless it may itself be the principal company of another group. A company cannot be a member of
more than one capital gains group where a company might otherwise potentially belong to two groups, special rules
determine to which group it should belong. If the principal company of a group becomes a 75% subsidiary of another
company, the legislation treats the two groups as forming a single enlarged group.

It should be noted that in determining a capital gains group, beneficial ownership for the purposes of establishing the
75% subsidiary relationship may normally be traced through non-resident companies. It should also be noted that the
rules as to which sub-subsidiaries can be included in the capital gains group differ from those applicable for group relief
purposes. A group for capital gains purposes may be made up of sub-groups of 75% e.g. a parent company's holding of
75% in a subsidiary which itself owns 75% in a subsidiary creates a capital gains group between all three companies,
whereas the subsidiary would have to own 100% of the sub-subsidiary in order to maintain a group relationship between
parent and sub-subsidiary for the purposes of group relief as discussed in Section 27.01[4] above.

[b] Intra-group Transfers.

The basic rule is that a transfer (or other disposal) of an asset by one member of a capital gains group to another
member is deemed to be made for a consideration which does not give rise to either a chargeable gain or an allowable
loss.n47 The transferee company therefore acquires the asset with a base cost equal to that which it had when held by
the transferor company. Broadly, therefore, the group is treated as if it were a single taxable person so that a chargeable
gain or allowable loss will arise only when an asset is actually (or deemed to be) disposed of outside the group. This
rule does not, however, apply to the disposal of an intra-group debt by way of repayment nor of a redemption of
redeemable shares or to anything which would otherwise be treated as a capital distribution.

For disposals on or after 1 April 2000, transfers may take place between two UK resident companies even if the
common ownership test involves a non-resident company. Furthermore, assets situated in the UK and used for the
purposes of the business of a UK permanent establishment of a non-resident company are chargeable assets for the
purpose of the relief; assets transferred to a non-resident transferee which come into use for the purpose of a UK
permanent establishment immediately after the transfer are similarly eligible for relief.n48

Special rules apply to transfers of trading stock between members of a capital gains group where an asset is acquired as
trading stock when it was not previously so held, or acquired otherwise than as trading stock from a member of the
group which held it as trading stock. The rules also apply to a trade carried on through the UK permanent establishment
of a non-resident company.n49 Provision is also made to preserve the benefit of time-apportionment in respect of assets
acquired before 6 April 1965 on intra-group transfers,n50 and in relation to the rules dealing with the interaction of
capital allowances and capital gains.n51

For the purposes of roll-over relief,n52 the group is treated as carrying on one trade and so gains arising to one member
may be rolled-over against business assets acquired by another member of the group. For disposals on or after 1 April
2000, the provisions are extended so that trades carried on by the group include those of a UK permanent establishment
of a non-resident company.n53 The legislation provides that, if the disposal of the old assets is by one group member,
and the acquisition of new assets is by another, roll-over relief will apply as if the two companies were the same person,
thereby giving statutory effect to a long-standing IR practice.n54 For intra-group transfers of intangible fixed assets, the
acquiring company inherits the transferring company's position, with no increase in, or revaluation of, the tax base cost
of the asset. Reinvestment expenditure may be incurred by a company other than the company realising the asset.n55

[c] Notional Intra-group Transfers.

With effect from 1 April 2000, companies within a group may elect to treat transfers made by one group member to a
company outside the group, as having been made by another member of the group. The effect of this is to make
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available, for immediate use, capital losses of group member companies without the necessity of having to make an
actual intra-group transfer of the asset before the disposal to an outside company. Such an actual transfer was required
prior to that date. The election must be made on or before the second anniversary of the end of the accounting period in
which the disposal to the non-group company took place.n56 For disposals on or after 16 March 2005, the election may
treat the transfer as having been made by a non-UK resident group member if it carries on business in the UK through a
permanent establishment.n57

[d] Capital Losses.

It should be appreciated that group relief as such is not available in respect of capital losses accruing to companies. To
allow the chargeable gains which might be realised by one group company to be offset against allowable losses of
another (and vice versa), it was therefore common practice for assets which are to be sold outside a group to be
transferred first within the group to a company with an allowable loss. That company would then make the disposal and
use its loss to reduce or eliminate the chargeable gain realised on the sale of the asset. In a statement in 1985 the Inland
Revenue indicated that it would not in general seek to attack such an arrangement on the basis that it amounted to an
artificial tax avoidance scheme.n58

However, it is now possible for group companies to make an election to treat the asset as having been sold by another
group company, thereby avoiding the need for an actual transfer of the asset.n59 A different approach is taken in
relation to losses which arose prior to the assets being acquired or the company joining the group. This followed
renewed activity in the purchase of loss companies to offset existing gains which was held by the Courts to be
acceptable.n60

Anti-avoidance legislationn61 closed this loophole by denying set-off within a group for pre-group entry losses. For
accounting periods ended on or after 21 March 2000, the rules apply where non-resident companies with a UK
permanent establishment join a group or a non-resident company becomes UK resident and where an asset of a
non-resident company becomes a chargeable asset by, for example, becoming used for the purpose of a UK permanent
establishment.n62 Additional anti-avoidance measures will affect any transactions where there exists as one of the main
purposes of the transactions, the obtaining of a ''tax advantage,'' as defined for these purposes.n63

[e] Company Leaving Group.

If an asset is transferred between members of a capital gains group (without giving rise to a chargeable gain or loss) and
the transferee member (or an associated company) leaves the group within six years of the transfer, owning (otherwise
than as trading stock) either the asset or property to which a chargeable gain has been carried forward from the asset on
a claim for roll-over relief, the transferee company is treated as having sold and immediately re-acquired the asset at
market value at the time it was acquired thereby removing retrospectively the immunity enjoyed by the intra-group
acquisition. Similar provisions apply to situations where intangible fixed assets have been the subject of intra-group
transfers.n64

In cases where, after leaving the original group, the transferee company leaves another group, legislation imposes the
de-grouping charge if the original inter-group transfer took place less than 6 years previously, by deeming that transfer
to have been from a company in the subsequent group.n65 Special rules apply where a company would otherwise be
treated as leaving the group solely by reason of its principal company itself becoming a 75% subsidiary, and so part of a
new enlarged group: in these circumstances crystallisation of any latent gain is deferred until the transferee company
ceases to be both a 75% subsidiary and a 51% effective subsidiary of the enlarged group. Special provisions apply to
certain mergers.n66

The legislative changes, enacted in FA 2000, in respect of non-resident companies, were clarified in FA 2001.n67 To
provide that, where an old UK group has migrated to a new worldwide group which qualifies as such under the FA 2000

Page 8
2-25 Doing Business in the United Kingdom § 25.10



provisions, a de-grouping charge for a pre-April 2000 transfer between two UK companies, does not arise unless the
transferee company leaves the new worldwide group.

The gain or loss accruing to the company is treated as arising immediately after the beginning (or end) of the accounting
period in which the company ceases to be a member of the group or, if later, when it acquired the asset from the other
member of the group.

[f] Company Joining Group.

Legislation was introducedn68 restricting the use of losses incurred before the company entered the group. The effect of
the change is to ring-fence capital losses available to a company at the time it joins a group. Such losses may now be
set-off only against gains arising in respect of assets held by the company at the date of its entry into the group or
acquired by that company from outside the new group and used in a trade carried on by the company before it joined the
new group.

[g] Depreciatory Transactions.

Where assets have been transferred at less than their market value by one member of a group of companies (which in
this context includes non-UK resident companies)n69 to another member so that the value of the share capital in the
transferor company is thereby depreciated, any capital loss arising upon a subsequent disposal of those shares may be
disallowed insofar as it is attributable to the earlier depreciatory transaction. Similar provisions apply where
depreciatory inter-company dividends have been paid or declared prior to such a disposal; these extend to all holdings
of 10% or more of shares of the same class. (The capital gains value shifting rules may also apply to impute a gain in
such circumstances, although there are certain exclusions for intra-group transfers and dividends.)n70

[h] Liability for Unpaid Corporation Tax.

Where a company fails to pay corporation tax assessed on it in respect of a chargeable gain within six months from the
date when it becomes payable, special rules apply enabling the tax to be recovered from the company which was the
parent company of the capital gains group at the time when the gain accrued or from any other company which was a
member of the same group and owned the asset (or an interest in it) at any time in the twelve-month prior to the accrual
of the gain.n71 Provision is also made for the recovery of tax payable but unpaid by a non-resident company. If a
non-resident company fails to pay tax on its chargeable gains on disposals within 6 months of the due date, the tax may
be recovered from other companies in the same group or consortium or from controlling directors of the company or a
company controlling it.n72

[6] Stamp Duty

Assets may be transferred free of ad valorem stamp duty from a company to a 75% owned subsidiary or from the latter
company to the former or between companies 75% owned by the same parent company.n73 The ownership test, for
disposals on or after 28 July 2000 is the same as for group relief purposes.n74

Assets may be transferred free of ad valorem stamp duty from Company A to Company B provided that the parent
company (i) is beneficial owner (directly or indirectly) of at least 75% of the ordinary share capital of B, (ii) is
beneficially entitled to not less than 75% of any profits available for distribution to equity holders of B and (iii) would
be beneficially entitled to not less than 75% of any assets of B available for distribution to equity holders of B in the
event of a winding up.

The relief applies to non-resident as well as resident companies, and the 75% relationship may be traced through
non-resident companies. Adjudication by the Inland Revenue is necessary in order to claim this exemption.
Widely-drawn anti-avoidance provisions deny the availability of the exemption in prescribed circumstances (for the
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most part dealing with some direct or indirect third party involvement). These can operate in unexpected situations and
their application should always be checked.n75 A group relief is also available under stamp duty land tax.n76

Clawback of Stamp Duty Relief n77

Where an instrument transferring UK land between two companies has been stamped on the basis that group relief
applies and the transferee ceases to be a member of the stamp duty group within three years of the execution of the
instrumentn78 while holding the relevant estate or interest in land (or an estate or interest in land derived from it), there
will now be a clawback in respect of stamp duty.

Under this ''de-grouping charge,'' stamp duty will be payable by the transferee in an amount equal to the stamp duty that
would have been payable on the instrument had it transferred the UK land at market value without relief. Interest on that
amount is payable as from the end of the period of 30 days from the execution of the instrument.

This will not apply if the transferee ceases to be a member of the same group as the transferor either:

(i) by reason of the transferor leaving the group; or

(ii) as a result of a transfer of shares exempt from stamp duty by virtue of s.75 FA 86 (relief for
acquisition in pursuance of a scheme for reconstruction) following which the transferee is a member of
the same group as the acquirer. However, if the transferee subsequently leaves that group before the
expiry of the original 2 year period, the de-grouping charge can still apply.

For these purposes a transfer of land includes the grant or surrender of an estate or interest in or over land. There are
provisions for collection of the charge from persons other than the transferee. The changes apply to instruments
executed after 23 April 2002.

Corresponding provisions apply for clawback of stamp duty land tax group relief.n79

[7] Consortium Companies

Companies which are owned by a consortium may be used, for example, as a means of sharing the high costs of
research and development. A company will be regarded as owned by a consortium for tax purposes if 75% of its
ordinary share capital is owned by companies resident in the UK of which none beneficially owns less than 5% of that
capital. The shareholder companies are known as members of the consortium. Certain tax reliefs apply to consortium
companies.

[a] Group Income.n80

Prior to 11 May 2001, an election could be made for a trading or holding company which is owned by a consortium (but
which is not, nor are there arrangements by virtue of which it could be, a 75% subsidiary of any other company) to pay
interest and other annual payments gross to the members of the consortium. Due to the relaxation of the requirements
for deduction of tax from interest, royalties, annuities and other annual payments between companies who are within the
UK corporation tax charge,n81 the consortium companies election is no longer necessary.

[b] Group Relief.n82

Group relief for losses is also available between a member of a consortium and:

(a) a trading company which is owned by the consortium and which is not a 75% subsidiary of any
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company; or

(b) a trading company

(i) which is a 90% subsidiary of a holding company which is owned by the consortium;
and

(ii) which is not a 75% subsidiary of a company other than the holding company; or

(c) a holding companyn83 which is owned by the consortium and which is not a 75% subsidiary of any
company.

In the case of Steele v. EVC International NV in the Court of Appeal, n84 it was held on the facts that two 50%
shareholders in a joint venture company were to be treated as connected with one another in relation to that company,
under ICTA 1988 Section 839(7), on the grounds that they were acting together to secure or exercise control of the joint
venture company. Counsel for the taxpayer had pointed out that if the shareholders in a joint venture company were to
be treated as connected on this basis, then in the usual case of a UK joint venture company owned by UK corporate
shareholders (which was not the position in this case) the result would be that consortium relief would be denied to the
shareholders, by virtue of Section 410(2)(b)(iii) -- in the very situation for which consortium had been introduced.
Counsel for the Revenue had agreed with this interpretation and indicated that the Revenue would need to think what to
do about the position. In order to avoid the problem caused by the decision, legislation was brought inn85 to ensure that
in applying the ''connected persons'' rules in the context of consortium group relief claims, no regard would be taken of
the rule in ICTA 1988 Section 839(7) which normally requires that persons acting together to control a company are to
be regarded as ''connected.''

[8] Surrender of Company Tax Refund

Provision is made which grants relief to groups of companies where one company has paid too much corporation tax (so
that a tax refund is due to it) and another company has paid too little; an election may be made to allow the
overpayment to be transferred without interest running either way.n86

[9] General Points

Problems are liable to arise where a parent company incurs revenue expenditure which wholly or partly benefits a
subsidiary, or vice versa, or a subsidiary incurs expenditure which benefits another subsidiary. The danger is that such
expenses will not be allowed as deductions in computing a company's taxable profits.n87 The same difficulty can arise
in relation to shared overheads. The remedy to avoid disallowance of such expenses is to ensure that they are recharged
on a fair and reasonable basis to the other companies.

A company with foreign dividend income, the tax on which is wholly or partly franked by double taxation relief, may
wish to surrender its trading losses to a group member with UK source income so as to preserve its foreign tax
credit.n88

With reference to the small companies rate of corporation tax,n89 the more companies there are in the group, the lower
the threshold at which the 19% rate ceases to apply.n90

[10] Group Dividends: The EC Parent/Subsidiary Directive

Legislation was introduced in the UKn91 to comply with certain of the requirements of the EC Directive of July
1990n92 on Parents/Subsidiaries, the purpose of which is to enable dividends to pass free of tax within groups of
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companies which straddle national boundaries within the EC.

Under the Directive, when a subsidiary company in one Member State pays a dividend to a company in another
Member State and the recipient has a minimum 10% holding of in the payer, there will be no withholding tax on the
dividend. The UK Inland Revenue applied the new provisions in support of this approach with effect from 1 January
1992. The legislation removed the rules for the deduction of tax at source by collecting and paying agents, where the
UK recipient company controlled, directly or indirectly, 10% or more of the voting power in the paying company. The
voting power test has since been replaced by a test of 10% of the ordinary share capital of the company and applies to
facilitate the allowance of to the UK company of double tax relief for any underlying foreign tax suffered on the
dividend.n93

In a recent challenge to the UK position under the Parent-Subsidiary Directive provisions, the European Court of Justice
decidedn94 that a charge of 5% levied by the UK on dividends and a payable tax credit, under the UK/Netherlands
double tax treaty, was not in conflict with Article 5(1) of the EC Parent-Subsidiary Directive. The case considered the
meaning of ''withholding tax'' under Article 7 of the Directive.

FOOTNOTES:
(n1)Footnote 1. ICTA 1988 s.413(5) as amended by FA 2000 Sch.27 para.3.

(n2)Footnote 2. ICTA 1988 s.838(1)(a). See also ICTA 1988 s.413(5).

(n3)Footnote 3. ICTA 1988 s.838(1)(b).

(n4)Footnote 4. ICTA 1988 s.838(1)(c).

(n5)Footnote 5. It is not concerned with value and may exist even though another person has an option to purchase
the shares. See J. Sainsbury plc v. O'Connor [1991] STC 318.

(n6)Footnote 6. ICTA 1988 ss.402, 403D&403E as provided for by FA 2000 Sch.27 paras.1-4.

(n7)Footnote 7. ICTA 1988 s.832(1).

(n8)Footnote 8. This type of device was held to be effective in Burman v. Hedges and Butler [1979] STC 136, but
in the light of Furniss v. Dawson [1984] STC 153 (for a brief discussion, see § 24.03 supra) the courts have been asked
to regard attempts to establish such artificial groups as ineffective for tax purposes. Subsequent cases (notably Craven v.
White [1988] STC 476) narrowed the application of the Furniss decision. A later trend of thought, as exhibited in IRC v.
McGuckian [1997] STC 908, a decision of the House of Lords, was that greater regard may be paid in future to the real
substance of transactions. However the decision in MacNiven v. Westmoreland Investments Ltd. may have ended that.
See § 24.03 supra.

(n9)Footnote 9. ICTA 1988 s.413 and Sch.18; ICTA 1988 s.240(11)(b) and see also ICTA 1988 ss.247, 410 and
ICTA 1988 s.126A.

(n10)Footnote 10. ICTA 1988 s.412 and FA 1998 Sch.18; see also S.I. 2000/3228. The Corporation Tax
(Simplified Arrangements for Group Relief) (Amendment) Regulations 2000; Ch 25.10[4] infra .

(n11)Footnote 11. FA 2004 s.51.

(n12)Footnote 12. See § 25.05[2] supra.

(n13)Footnote 13. ICTA 1988 s.247(4) and (4A). repealed by FA 2001 s 85(5) & Sch.33 with effect from 11 May
2001.
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(n14)Footnote 14. See § 25.10[7] infra.

(n15)Footnote 15. See § 25.07[2][c] supra.

(n16)Footnote 16. ICTA 1988 s.247. For a description of ACT generally, see § 25.03 supra.

(n17)Footnote 17. Hoechst AG & Ors v. IRC and Attorney General, Metallgesellschaft Ltd. & Ors v. IRC and
Attorney General [2001] STC 452; Pirelli plc & Ors v. IRC HL[2006] STC 548, in which the House of Lords found in
favour of the Revenue, denying Pirelli the right to reclaim ACT under the terms of double tax conventions; Deutsche
Morgan Grenfell Group v. IRC and Attorney General [2003] STC 1017, which the Revenue appealed to the House of
Lords, whose judgment in regard to the time limits for each claim was given on 25 October 2006 - [2006] UKHL 49.
See also NEC Semi-Conductors Court of Appeal case [2006] STC 606, and at p.492 of the Chancery Division report
[2004] STC 489 for the Judge's comments on the nature of the ongoing group litigation cases.

(n18)Footnote 18. ICTA 1988 s.240, repealed by FA 1998 Sch.3 para.13 in relation to accounting periods of the
surrendering company beginning after 5 April 1999.

(n19)Footnote 19. See § 25.03[4][c] supra.

(n20)Footnote 20. Corporation Tax (Treatment of Unrelieved Surplus ACT) Regs 1999 - SI 1999/358, provided for
by FA 1988 s.32.

(n21)Footnote 21. Corporation Tax (Treatment of Unrelieved Surplus ACT) Regs 1999 - S.I. 1999/358, Reg 2.

(n22)Footnote 22. Ibid. Reg 6(1), S.I. 1999/358.

(n23)Footnote 23. See § 25.03[4][c] supra.

(n24)Footnote 24. Corporation Tax (Treatment of Unrelieved Surplus ACT) Regs 1999 - S.I. 1999/358, Regs. 11
& 13.

(n25)Footnote 25. Corporation Tax (Treatment of Unrelieved Surplus ACT) Regs. 1999 - S.I.1999/358,
Reg.6(2)(c).

(n26)Footnote 26. ICTA 1988 ss.402-413.

(n27)Footnote 27. ICTA 1988 ss.403(1).

(n28)Footnote 28. ICTA 1988 s.413(5) and ss.402, 403D & 403E as amended or inserted by FA 2000 Sch.27
paras.1-4. See Imperial Chemical Industries Ltd v. Colmer [1998] STC 874.

(n29)Footnote 29. ICTA 1988 ss.403(1) and s.413(5).

(n30)Footnote 30. ICTA 1988 ss.403A403C, inserted by F(No.2)A 1997 Sch.7, in respect of accounting periods
ending on or after 2 July 1997.

(n31)Footnote 31. ICTA 1988 s.410 and see also Inland Revenue Statement of Practice SP5/80. See also the
decision in the case of Shepherd v. Law Land plc [1990] STC 795 which rejected the Inland Revenue view that relief is
barred for all the losses arising in the accounting period during part of which the arrangements subsisted.

(n32)Footnote 32. J Sainsbury v. O'Connor [1991] STC 318.

(n33)Footnote 33. F(No.2)A 1992 Sch.6 and see Inland Revenue Press Releases of 15 November 1991 and 29
January 1992.
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(n34)Footnote 34. Scottish & Universal Newspapers Ltd. v. Fisher [1996] STC (SCD) 311.

(n35)Footnote 35. ICTA 1988 s.403 and s.403ZA(1).

(n36)Footnote 36. ICTA 1988 ss.403(1) and s.393(A)(1); see § 25.09 supra.

(n37)Footnote 37. ICTA 1988 ss.403ZD(2).

(n38)Footnote 38. ICTA 1988 ss.403ZB.

(n39)Footnote 39. ICTA 1988 ss.403ZD(4). See S.I. 2004/2310, FA 2004 ss.38-44 & Sch.6 and § 25.05[3][m]
supra and § 25.16 infra .

(n40)Footnote 40. ICTA 1988 ss.403(1)(b) and s.403(3), with effect from 24 July 2002 FA 2002 Sch.30 para.2(1).

(n41)Footnote 41. Marks & Spencer plc v. Halsey ChD [2006] STC 1235. and ECJ Case C-446/03 [2006] STC
237.

(n42)Footnote 42. See § 25.08[7][a] supra for comment on the Advocate General's Opinion given on 7 April
2005.

(n43)Footnote 43. ICTA 1988 ss.403D & 403E, inserted by FA 2000 Sch.27 para.4.

(n44)Footnote 44. TCGA 1992 ss.170-181, as amended by FA 2000 Sch. 29 for extension to non-resident
companies.

(n45)Footnote 45. TCGA 1992 ss.178-180, as amended by FA 2000 Sch.29.

(n46)Footnote 46. FA 2001 s.79 amending FA 2000 Sch.29 para.47.

(n47)Footnote 47. TCGA 1992 s.171, as amended by FA 2000 Sch.29 para.2, for disposals on or after 1 April
2000. This change reflected the inclusion of non-resident companies as members of a group.

(n48)Footnote 48. As amended by FA 2000 Sch.29 para.1 for disposals on or after 1 April 2000.

(n49)Footnote 49. Id., s.173, as amended by FA 2000 Sch.29 para.11 for disposals on or after 1 April 2000.

(n50)Footnote 50. Id., s.174(4). See § 33.10[6] infra.

(n51)Footnote 51. Id. s.174(1) but for post 1 April 2000 disposals, this section is repealed and replaced by TCGA
1992 s.41(8), inserted by FA 2000 Sch.29 para.12. See § 33.05[2] infra.

(n52)Footnote 52. Id. s.152.

(n53)Footnote 53. Id. s.175, as amended by FA 2000 Sch.29 para.10.

(n54)Footnote 54. FA 1995 s.48 and TCGA 1992 s.175A.

(n55)Footnote 55. FA 2002 Sch. 29 paras.55-57. See § 25.05[3][l] supra.

(n56)Footnote 56. TCGA 1992 s.171A, inserted by FA 2001 s.101.

(n57)Footnote 57. TCGA 1992 s.171A as amended by F(No.2)A 2005 s.36.

(n58)Footnote 58. Per notes of a meeting between the Accounting Bodies and the Inland Revenue on 6 January
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1982 [1982] STI 167. See also the exchange of letters between the Institute of Chartered Accountants in England and
Wales and the Inland Revenue reproduced at [1985] STI 568.

(n59)Footnote 59. FA 2000 s.101, for disposals on or after 1 April 2000.

(n60)Footnote 60. Shepherd v. Lyntress Ltd. [1989] STC 617.

(n61)Footnote 61. Now contained in TCGA 1992 Schs.7A & 7AA.

(n62)Footnote 62. TCGA 1992 Sch.7A as amended by FA 2000 Sch.29 para.7.

(n63)Footnote 63. ICTA 1988 ss.184G to 184I, introduced by FA 2006 s.71, with effect to transactions on or after
4 December 2005.

(n64)Footnote 64. TCGA 1992 s.179. For intangible fixed assets See FA 2002 Sch. 29 paras. 5871.

(n65)Footnote 65. TCGA 1992 s.179(2A), as inserted by FA 1995 s.49.

(n66)Footnote 66. TCGA 1992. s.181.

(n67)Footnote 67. FA 2001 s.79 amending FA 2000 Sch.29 para. 47.

(n68)Footnote 68. See § 25.10[5][d] supra & TCGA 1992 s.179A, Schs.7A & 7AA, inserted and applied by FA
1993 s.88 and Sch.8.

(n69)Footnote 69. Including Delaware Limited Liability Companies - See Inland Revenue Interpretation No.216.

(n70)Footnote 70. TCGA 1992 ss.176 and 177.

(n71)Footnote 71. Id. s.190(3)(a).

(n72)Footnote 72. Id. s.190(3)(b) and FA 2000 Sch.28.

(n73)Footnote 73. The 75% test replaced the former test of 90% of issued share capital--FA 1995 s.149 and the
ownership test was extended by FA 1930 ss.42(2A) and 42(2B), as amended and/or inserted by FA 2000 s.123(4).

(n74)Footnote 74. ICTA 1988 Sch.18.

(n75)Footnote 75. FA 1967 s.27.

(n76)Footnote 76. See § 35.06[6] infra.

(n77)Footnote 77. FA 2002 s.111.

(n78)Footnote 78. The two year limit under FA 2002 s.111 was increased by FA 2002 s.126 for instruments
executed on or after 14 April 2003.

(n79)Footnote 79. See § 35.06[6] infra.

(N80)Footnote 80. ICTA 1988 s.247, repealed from 11 May 2001 by FA 2001 s.85(5) & Sch.33.

(n81)Footnote 81. ICTA 1988 ss.349A349D, inserted by FA 2001 s.85.

(n82)Footnote 82. ICTA 1988 s.402.
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(n83)Footnote 83. For this purpose a holding company is one the majority of whose subsidiaries are EU resident --
see § 25.10[4] regarding Imperial Chemical Industries Ltd. v. Colmer.

(n84)Footnote 84. [1996] STC 785.

(n85)Footnote 85. FA 1997 s.68, amending ICTA 1988 s.410.

(n86)Footnote 86. FA 1989 s.102.

(n87)Footnote 87. ICTA 1988 s.74; see, e.g., Robinson v. Scott Bader & Co. 54 TC 757.

(n88)Footnote 88. See also § 38.01[2] infra.

(n89)Footnote 89. See § 25.02[3] supra.

(n90)Footnote 90. See § 25.02[3] supra.

(n91)Footnote 91. Originally by F(No.2)A 1992 s.30 as ICTA 1988 s.123(7) and s.118d, now repealed.

(n92)Footnote 92. Directive 90/435/EEC as amended by Directive 2005/19/EC.

(n93)Footnote 93. ICTA 1988 s.801, as amended by F(No.2)A 2005 s.43 with effect from 1 January 2005.

(n94)Footnote 94. OcVan Der Grinten NV v. IRC [2003] STC.
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