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§ 3.02 Incorporation of a Company in Ireland

[1] Governing Legislation

The basic statute law governing companies incorporated in Ireland is the Companies Act 1963 (as amended by
supplemental acts passed in 1977, 1982, 1983, 1986 and 1990--"the Companies Acts"). The administration of the
provisions of the Companies Acts is the responsibility of the Minister for Industry and Commerce ("the Minister"),
whose Department maintains the Companies Registration Office ("C.R.O."), which is a public office in Dublin. It
should be noted that every document filed in the C.R.O. can be inspected by any member of the public on payment of a
small fee. The Minister also appoints the Registrar who is in charge of the C.R.O.

Company legislation in Ireland has until recently drawn its main inspiration from that of England. In recent years it has
been much influenced by the programme for the harmonisation of company law within the European Community.n1
This has required and (will continue to require) legislative changes in Irish company law.

[2] Types of Registered Companies

An Irish registered company may be:

(a) limited by shares, in which case the liability of a member to contribute to the company's assets for the
discharge of its debts and liabilities is limited to the amount (if any) unpaid of the nominal value of his
shares (this is the most common type of company); or

(b) limited by guarantee, in which case the liability of a member is limited to the amount (usually
minimal) which he has undertaken to contribute in the event of the company being wound up (this form
of company is in practice mainly used for charitable or social purposes); or

(c) unlimited, in which case the liability of the members for the debts and liabilities of the company is
without limit.

A company may be either public or private. A private company is one which has a share capital and by its articles of
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association restricts the right to transfer its shares, limits the number of its members to 50, and prohibits itself from
making any invitation to the public to subscribe for its shares or debentures.n2 The private company can be used for
businesses of any commercial size. The private company is the preferred vehicle as a business organisation for both
Irish and foreign investors. Since September 1994 it has been possible to incorporate a private company limited by
shares (or by guarantee) with only one member ("a single-member private company").n3 An existing private limited
company may change its status to a single member private company if the number of its members is reduced to one and
all its shares are registered in the name of a sole person. Similarly, a single-member private company can become an
ordinary private company when the number of members increases to more than one, provided the members do not
exceed 50.

While any company listed on The Stock Exchange will necessarily be a public company, many public companies do not
have a quotation. The Companies (Amendment) Act 1983, ("the Act of 1983"), draws a distinction between a "public
limited company" and all other companies. The main features of a public limited company are that (a) it indicates its
status by the use of the words "public limited company" (or its abbreviation plc); (b) is limited by shares; and (c) has an
allotted share capital of a nominal amount of not less than "the authorised minimum" IR£ 30,000 (or such greater sum
as may be specified from time to time by the Minister).n4 At least one-quarter of this nominal amount must be paid up
together with any premium on its shares.n5 The Act of 1983 contains further provisions for the maintenance of the share
capital of public limited companies that do not apply to private companies.

A limited company may convert itself into an unlimited company, and vice versa.n6 A public limited company may
convert itself into a private company and vice versa.n7 Each such conversion or re-registration requires the approval of
shareholders (by a special resolution)n8 and in the case of a conversion of a public limited company into a private
company an application to cancel the relevant resolution may be made to the High Court by dissenting shareholders.n9

The use of companies limited by guarantee for commercial trading purposes is uncommon. The following discussion
relating to incorporation will deal with companies limited by shares.

[3] Filing Requirements

Application for registration of a company is commenced by filing with the Registrar the following documents (the first
two of which are the constitutional documents of a company and must be signed by the subscribers):n10

(a) a Memorandum of Association,n11

(b) Articles of Association,n12

(c) a Statutory Declaration (made on oath by a solicitor or by a person named in the Articles as a Director
or Secretary) of compliance with the requirements of the Companies Acts relating to incorporation,n13

(d) a statement of the assets contributed to the company in return for the issue of the initial shares in the
Company for the purpose of establishing the stamp duty payable on its formation,n14

(e) a statement in the prescribed form of the persons who are to be the first directors of the company, and
of the person who is or the persons who are to be the first secretary or joint secretaries of the company,
with the written consent of all such persons to act,n15

(f) details of the situation of the registered office of the companyn16 and

(g) official fees and stamp duties.
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If the documents are in order the Registrar will issue in due course (usually within a month) a Certificate of
Incorporation which is conclusive evidence that all statutory requirements in respect of registration have been complied
with.n17

[4] Commencement of Business

From the date stated in the Certificate the subscribers to the Memorandum of Association, together with other members
from time to time constitute a body corporate.n18 A private company can then immediately begin business, borrow
money and enter into contracts. A company originally incorporated as a public limited company must first obtain from
the Registrar a further certificate that it is entitled to do business and to exercise any borrowing powers.n19

[5] Memorandum and Articles of Association

[a]-- Memorandum of Association This document is one part of the constitution of the company and principally
regulates its external affairs and (inter alia ) informs all persons dealing with it of what the company is formed to do.

It must state:

(a) the name of the company with (in the case of a limited company, depending upon whether it is a
public or a private company), the word(s) "public limited company" or "Limited" (or their respective
abbreviations "plc" or "Ltd," or their respective versions or abbreviations in the Irish language, "cuideach
ta phoibli the oranta" ("c.p.t.") or "Teoranta" ("Teo") as the last word(s));n20

(b) in the case of a public limited company, a statement that it is such a company;n21

(c) the objects of the company (what it is formed to do);n22

(d) a statement that the liability of the members is limited, if that is the case; and

(e) in the case of a limited company having a share capital, the amount of the authorised capital (of an
amount not less than the authorised minimum in the case of a public limited company) and its division
into shares.n23

In the case of a private company, the Memorandum must be subscribed (i.e., signed in the presence of a witness) by at
least two persons (or in the case of a single-member private company, one person). In the case of a public company at
least seven persons must subscribe to the Memorandum. The Memorandum must be printed. As appears in the
discussion below, each part of the Memorandum may be altered in some way by resolution of the shareholders subject
to review by the High Court.

[b]-- Articles of Association This second constitutional document regulates the management of the company in its
internal affairs and provides, inter alia, for such matters as the issue and transfer of shares, the rights attaching to shares
meetings of the company, and powers and duties of directors. The Articles are subservient to the Memorandum and if
there is any inconsistency between the two, the Memorandum will prevail.n24 The Articles, with the Memorandum,
constitute a contract between the members inter se and between the members and the company.n25 A standard form of
Articles of Association is set out in a schedule to the Companies Act 1963 and this standard form, known as Table A,
will apply to a company limited by shares except to the extent that it is specifically excluded or modified by the Articles
actually adopted by the company.n26 The Articles may be altered or added to by special resolutionn27 subject however
to certain restrictions, for example, that the proposed alteration does not conflict with the Memoran- dum nor
discriminate in the alteration of rights against a minority of members. The Articles must be printed and subscribed in
the same manner as the Memorandum.n28
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[6] Name

Generally, any name may be chosen but the Minister (acting through the Registrar) may refuse registration of a
company with a name which he (in his discretion, subject to an appeal to the High Court) considers to be undesirable or
misleading.n29 Permission to use a proposed name may be refused, for instance, if it resembles too closely the name of
an existing registered company or of a foreign company with a place of business in Ireland or of a company
incorporated in Northern Ireland.

The name of a company may be changed by special resolution of the members, with the prior approval of the
Minister.n30 When a copy of the appropriate special resolution has been filed in the C.R.O. together with an amended
copy of the Memorandum and the official letter of approval, a Certificate of Incorporation on Change of Name will be
issued in due course, and the new name takes effect from the date of such certificate (not from the date of the
resolution).

A useful practice is to clear the availability of the proposed name with the Registrar in advance of filing the papers for
registration. A name cannot, however, be actually reserved.

As already mentioned, the last word(s) of the name of a limited company must indicate its status to third parties.
However the consent of the Minister to the omission of the word "Limited" may be obtained in a case where a company
has been formed for charitable, religious or other non-commercial objects and its profits are to be applied to such
objects.n31

Every company is obliged to have its name printed or affixed outside every office or place of business of the company
in a conspicuous position in letters that are easily legible. It must also have its name mentioned in legible characters on
its seal and on all business letters, notices, publications, invoices, receipts, letters of credit, bills of exchange,
promissory notes, cheques, endorsements and orders for money or goods. Furthermore,if an officer of a company or any
person on its behalf signs a bill of exchange, promissory note, cheque or order for money or goods on which the name
of the company does not appear they are personally liable unless the company duly pays.n32

A body corporate may carry on business under a business name which does not consist of its corporate name without
any addition provided that certain particulars including the business name and the name of the body corporate are
registered under the provisions of the Business Names Act 1963. The Minister may refuse to permit the registration of a
business name which is in his opinion undersirable but an appeal lies to the High Court against such refusal.

[7] Objects

The objects clause of the Memorandum of Association sets out the company's purposes and powers, i.e., its capacity. A
company cannot carryon any business or activity unless it is within the scope of the objects clause. It is important
therefore to state clearly the areas of activity in which it is intended that the company be involved.n33 In addition it is
the practice to include many other objects and powers that practice has shown to be necessary or useful. The objects
may be altered by special resolution of the members subject to review by the High Court. A company can adopt any
objects it wishes so long as they are lawful. No company may take power in the objects clause to carry on a banking
business (nor may it use the word "bank" in its name) without clearance from the Central Bank of Ireland.n34

[8] Capital

[a]-- General Capital (in the economic sense of the assets of a business) may be obtained by a company either
through contributions of shareholders or by way of loans, whether secured or unsecured.

However "capital" is used in a narrower sense in Irish law; the "issued" capital of a company is the minimum value of
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the assets which it claims to have received, or to be entitled to receive, in respect of the issue of its shares and is
intended to be a fund of credit upon which third parties can rely; the "nominal" (or "authorised") share capital of a
company as detailed in the Memorandum is a statement of the amount of capital that is (or originally was) available to
be issued.n35 The capital must be divided into shares of a fixed amountn36 (although different classes of shares may be
of different nominal amounts). An Irish company may not create or issue shares having no par (nominal) value.n36.1 A
company may have authorised capital denominated in a currency other than Irish currency.

A company other than a public limited companyn37 is not required to have a minimum nominal capital or a minimum
issued capital. Shares in the capital may be issued partly paid, in which case the relevant shareholders will be under an
obligation to pay to the company the balance of the full nominal value of their shares and any agreed premium over this
nominal value. The issue of partly-paid shares is uncommon, except, for instance, in the case of certain types of
employee incentive schemes or in the case of mineral or oil exploration companies which may require regular
transfusions of capital rather than large initial subscriptions.

In private companies shares are generally issued in return for a contribution of the nominal value only, but shares may
be issued at a premium (provided certain accounting rules are complied with) and this will almost invariably be the case
when shares are issued by a public quoted company. Regardless of the price of issue, or the price at which shares in a
quoted company may stand from day to day, it is the nominal value of the shares that generally determines such matters
as voting and dividend rights and also any ultimate liability to contribute to the company's assets in the event of
liquidation. Any proposal to issue shares in a public limited company otherwise than for cash may not proceed unless an
independent expert has reported upon the value of the consideration so to be received by the company.n38

[b]-- Class Rights A company's share capital may be divided into different classes or shares which may have
different nominal values and confer on the holders different rights, depending upon the circumstances of each company
and the wishes of the shareholders. A company's capital may be divided into ordinary shares and preference shares,
although shares may also be created and issued to which are attached deferred (i.e., the opposite of preferential) rights.
Ordinary shares (commonly known as the "equity" of a company) generally entitle their holders to receive all profits
which the company determines to distribute (although there is no general legal obligation to distribute any profits) after
payment of dividends on any preference shares, and also to receive the balance of any surplus available to shareholders
on a liquidation after payment of any amounts due to preference shareholders in that event.

The next sub-section of this Chapter indicates the type of special rights (usually financial) which may be attached to
preference shares; however, non-financial benefits also may be attached to classes of shares. For example, the normal
rule of majority vote decisions (of the directors or of the members) on all matters (save special resolutions) may be set
aside, and, for the protection of minority shareholders' interests, or as part of arrangements for a joint venture, it may be
agreed that voting rights be weighted to give some shareholders a greater influence than they would have if voting
rights were strictly proportional to the number of shares held. It may be provided that the holders of different classes of
shares should have the right to appoint a certain number of directors of the company, or that decisions on certain
important matters affecting the company's affairs and business should require unanimous consent or a special majority
vote (of the directors or of the members, as the case may be).

The rights attached to any class of shares in a company, the share capital of which is divided into shares of different
classes, may be varied by a procedure which differs according to the manner in which these rights are expressed.n39
The following are the more important procedures:

(i) if the rights are attached to the class by the Memorandum of the company and the Memorandum and
Articles do not contain provisions with respect to the variation of rights,n40 those rights may only be
varied if all the members of the company consent to the variation;

(ii) if the rights are attached to the class otherwise than by the Memorandum, and the Articles do not
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contain provision with respect to the variation of rights, the rights may be varied with the consent in
writing of the holders of three-quarters in nominal value of the issued shares of that class or by a special
resolution passed at a separate general meeting of the holders of three-quarters in nominal value of the
issued shares of that class;

(iii) if the rights are attached to the class by the Memorandum or otherwise and (a) where they are
attached by the Memorandum, the Articles contain provision with respect to their variation which had
been included therein at the time of the company's original incorporation or (b) where they are attached
otherwise (e.g., in the Articles, which is perhaps the most common procedure) the Articles contain such
provision (whenever so included), then the rights may be varied only in accordance with the provisions
of the Articles;

If the holders of 10% of the issued shares of the relevant class object to any resolution passed by the members of the
class for the variation of rights they may apply to the High Court to have the variation cancelled, and in that event the
variation does not take effect unless and until it is confirmed by the Court.n41

[c]-- Preference Shares The rights attaching to these are governed by the Articles of Association of the relevant
company or the terms of their issue, which would ordinarily specify such matters as the entitlement of preference
shareholders to a (cumulative or non-cumulative) dividend of a specified or variable (as the case may be) percentage of
the nominal value of their shares in preference to the ordinary shareholders, and whether they are entitled to participate
in surplus profits or, if the company is being woundup, to payment of arrears of dividend or to priority in the repayment
of their capital or to any participation in surplus assets.

Preference shares themselves may be divided into rankings: a company may create and issue first preference shares,
second preference shares, etc. They may be "participating" , giving the holders a right to share in surplus profits after
the ordinary shareholders have received a specified percentage. Generally, in return for their preferential rights in
certain matters the shares will carry restricted rights of attending and voting at company meetings.

[d]-- Redeemable Shares n42 These can be issued if the Articles so provide. They must be fully paid up at the
date of redemption and can only be redeemed out of profits otherwise available for distribution as dividend or out of the
proceeds of a fresh issue of shares made for the purpose of financing the redemption. Furthermore no redeemable shares
can be redeemed (or issued) at any time when the nominal value of the issued share capital which is not redeemable is
less than one tenth of the nominal value of the total issued share capital of the company. Any premium payable on
redemption must be paid out of profits save where the shares were issued at a premium. In that case the premium may
be paid out of the proceeds of a fresh issue of shares made for the purpose of redemption up to an amount equal to (i)
the aggregate of the premiums received by the company on the issue of the shares redeemed or (ii) the amount of the
company's share premium account whichever is the lesser. Redeemable shares may be cancelled on redemption or held
by the company as treasury shares.

[e]-- Purchase by a Company of Its Own Shares A company may, if so authorised by its articles, purchase its
own shares (including any redeemable shares) subject to certain conditions.n42.1 The provisions of the Companies Act
1990 relating to the redemption of shares apply to the purchase of shares. A company may not purchase its shares if as a
result of such purchase the nominal value of the issued share capital which is not redeemable would be less than one
tenth of the nominal value of the total issued share capital of the company.

A distinction is drawn between off market and market purchases by a company of its own shares. An off-market
purchase arises if the shares are purchased otherwise than on a recognised stock exchange or on a recognised stock
exchange but not subject to a marketing arrangement on that exchange. A market purchase arises if the shares are
purchased on a recognised stock exchange and are subject to a marketing arrangement. Shares are subject to a marketing
arrangement if they are listed on the recognised stock exchange or have been afforded dealing facilities on that
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exchange.

An off market purchase requires the prior approval of the contract by a special resolution of the members of the
company. Any member holding shares to which the resolution relates may not exercise his voting rights. In the case of a
market purchase a general authority is required by way of a prior ordinary resolution of the members. In the case of a
public limited company the authority must specify the maximum number of shares authorised to be acquired and
determine both the maximum and minimum prices which may be paid for the shares.

When a company purchases its shares it may either cancel them or hold them as treasury shares.

[f]-- Treasury Shares Shares which a company has redeemed or purchased may be held as treasury shares instead
of being cancelled.n42.2 These may be subsequently re-issued or cancelled. The nominal value of treasury shares held
by a company may not, at any one time, exceed ten percent of the nominal value of the issued share capital of the
company. For so long as the company holds shares as treasury shares the company may not exercise any voting rights
and no dividend or other payment shall be paid in respect of them. In the event of re-issue of treasury shares on the
market no particular conditions must be met. On the other hand if they are re-issued off market the re-issue price range
must be approved by prior special resolution. In the case of treasury shares derived from a purchase the resolution must
be passed at the same meeting at which the original purchase was authorised. Where the treasury shares derive from a
redemption the resolution must be passed prior to any contract for the re-issue of the shares being entered into.

[g]-- Variation of Share Capital If the Articles authorise, a company may increase its authorised capital by
resolution in general meeting.n43 Conversion of shares into stock (or re-conversion into shares), consolidation of shares
into shares of a higher nominal value, sub-division of shares into shares of a lower nominal value and cancellation of
unissued shares (thus reducing the authorised capital) may also be effected by resolution in general meeting if
authorised by the Articles.n44

A limited company may reduce its issued share capital (by redeeming or purchasing its own shares or returning capital
in some other form to its shareholders) only if its Articles so authorise and a special resolution is passed and
subsequently sanctioned by the High Court, which will endeavour to ensure that the interests of creditors of the
company are adequately protected.n45

[h]-- Issue of Share Capital The first shareholders of a company are the subscribers to the Memorandum of
Association. Thereafter shares are normally allotted by the directors. However the directors must have appropriate
authority to do so. The Act of 1983 provides that the directors of a company may not issue shares (or any option to
subscribe for shares or securities convertible into shares) other than shares allotted in pursuance of an employees' share
scheme, unless they have been authorised to do so by (a) a resolution of the shareholders passed at a general meeting or
(b) the Articles of the company. The authority may not exist for a period longer than five years (subject to renewal),
may be given for a particular allotment or for the exercise generally of a power to allot, and must specify the maximum
number of shares that may be allotted thereunder.n46

A company may not allot to any third party "equity securities" (which, broadly speaking, are shares which do not have
fixed preferential rights to dividend or a return of capital therefore principally ordinary shares) for cash unless these
securities are first offered to the existing shareholders of such securities on the same or more favourable terms in
proportion to their existing holdings.n47 A private company may in its Memorandum or Articles vary or exclude this
requirement.n48 Furthermore where the directors of any company have the authority under Section 20 of the
Companies (Amendment) Act 1983 referred to in the previous paragraph then the Articles of Association or the general
meeting of the shareholders by special resolutions may waive wholly or partly the pre-emption requirement.

Shares can be allotted by a company (and any premium payable on them may be paid up) in money (cash) or moneys
worth (including goodwill and expertise).n49 Shares cannot be allotted at a discount i.e., at a price which is lower than
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the nominal value of the shares. If shares are allotted for a consideration other than cash the company must deliver to
the C.R.O. within one month the contract in writing constituting the title to the shares. If the contract is not in writing,
written particulars there of must be registered.

If shares or debentures of a company are offered for issue to the public they must (in most cases) be accompanied by
certain material information about the company.n50

Details of any variations in a company's authorised or issued capital must be filed in the C.R.O. n51 A stamp duty is
payable at the time of issue of any shares in a limited company at a rate of 1% of the value of the shares being
issued.n52

[i]-- Loan Capital and Borrowing Persons and companies who lend money to a company may be given
debentures, documents evidencing the loans. "Loan capital" is to be distinguished from share capital. Unlike
shareholders, debenture holders are not members of the company and they have no right to attend at company meetings,
although they are entitled to receive copies of the company's accounts.n53

Persons lending money to a company (or proposing to take from it a guarantee of the borrowings of other companies)
should require that its power to enter into a borrowing or guarantee transaction be set out in the objects clause of its
Memorandum of Association, and not rely upon any implied power which a company may have to borrow money for
the purpose of its business. The validity of a guarantee may be open to challenge if the interests of the guarantor were
not properly considered at the time of its issue, especially if a power to issue a guarantee is in the case of a particular
company to be regarded as ancillary to its main business and to be exercised only in that context.n54

Articles of Association may contain a limit on the amount that may be borrowed by a company, or on the amount that
may be borrowed by the directors without the approval of the members.n55

A debenture or any other borrowing may be secured, that is, the lender may be given certain rights over the company's
property in the event of default on the loan, or unsecured. Typically security may be:

(a) a specific charge or mortgage on particular property or assets of a company, and/or

(b) a floating charge, that is, a charge upon certain or all property of the company for the time being,
which may thus be constantly varying in its composition.

A specific charge precludes the company from dealing with property so charged without the consent of the debenture
holder. By contrast with a specific charge, a floating charge enables the company to deal with any property which is
subject to such a charge without consulting the debenture holder, as the charge will not "crystallise" and thereby restrict
dealings with the property until the occurrence of certain events of default as specified in the debenture and the
appointment of a receiver.n56

If loan or debenture stock is issued, a trust deed will normally be executed between the company and trustees on behalf
of the various debenture holders. The holder of an individual debenture will generally be in a position to protect his own
interests, but trustees would be necessary for this purpose if there were a more numerous class of lenders. The terms of
a debenture stock trust deed, or of an individual debenture, even if it does not create a charge on the assets of a
company, may contain restrictive covenants.

Details of most charges created by a company on its property must be delivered to the C.R.O. within 21 days of their
creation.n57 The penalty for not registering in time is that the charge becomes void against a liquidator and any creditor
of the company, and the money becomes repayable to the lender immediately.n58 The High Court has discretionary
power to extend the time limit in certain cases.n59 The obligation to secure registration of a charge lies principally on
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the company itself and the company and its directors are liable to fines if they should default, but any person interested
in a charge may apply for registration, n60 and banks and other lenders are careful to ensure that a charge is registered
promptly.

The method of enforcing a debenture in the case of default by the borrowing company depends upon the nature of the
security and upon the exact terms of the debenture document. The lender or mortgagee will usually reserve the right to
take possession of the property by which its loan is secured, by the appointment of a receiver, in circumstances (which
would put the security in jeopardy) specified in the charge, and the receiver would have power to administer and
dispose of the charged property.n61

[9] Membership

[a]-- General The members of a company (i.e., its shareholders) are:

(a) the subscribers to the Memorandum of Association, who automatically become members upon the
incorporation of the company and remain members until they transfer their shares; and

(b) all persons who agree to become members of the company and whose names are entered in the
Register of Members.

A private company must have at least two members save that a single-member private company may have one member.
A public company must have at least seven members. In the case of a public company, if at any time the number falls
below the minimum, then if the company carries on business for more than six months while the number is so reduced
the continuing members who are a ward of the position will after the six months, be severally liable for the debts of the
company.n62

[b]-- Register Every company must keep a register of its members, which is prima facie evidence of its contents. It
will record all the issues and transfers of shares. The register is open to inspection by members and any member of the
public. It cannot be kept outside Ireland and is normally required to be kept at the registered office of the company. Any
person aggrieved by his entry on or omission from this register can apply to the High Court to order rectification there
of and the High Court has wide powers to decide questions relating to entries on the register.n63 No notice of any trust
can be entered on the register; thus the name of a nominee shareholder will be entered rather than the name of the
beneficial or real owner on whose behalf the nominee holds such shares. In such circumstances it is the nominee, not the
beneficial owner, who would be the appropriate party to execute transfer forms, forms of appointment of a proxy, etc. A
company is also obliged to keep separate registers of the interests of its directors and secretary in its shares and
debentures (Section 59 of the Companies Act 1990) and of the interests of its substantial (5%) shareholders (Section 80
of the Companies Act 1990) as respectively notified to it.

[c]-- Certificates Unless the terms of issue of the shares otherwise provide, a company is obliged to issue, within
two months of the allotment or transfer of any shares, a share certificate or certificates to the persons entitled
thereto.n64 These are not documents of title but are prima facie evidence of the title of the member to the shares. They
must be produced to the company when a shareholder wishes to transfer any of the shares represented thereby.

A company limited by shares may, if so authorised by its Articles, issue share warrants ("bearer" shares) in relation to
any of its fully paid shares.n65 The bearer of the warrent is entitled to the shares.

[d]-- Transfers of Shares A member has the right to transfer his shares except insofar as the Articles restrict this
right, which must be the case if the company is a private company. The terms of any Article restricting the right of
transfer must be observed. In the case of private companies which are not wholly-owned subsidiaries of other
companies Articles commonly provide either that the directors must approve a transfer or that a member proposing to
transfer shares must offer them to the other members for sale before he deals with any third party. Sometimes the
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directors' right to refuse to approve share transfers will not be deemed applicable if a transfer is being made to an
existing member or to a third party, in the case where the other members have declined to exercise any pre-emptive
rights. Where the Articles do allow the directors a discretion to refuse to register a transfer, the directors must act in
good faith in what they believe to be the interests of the company.n66

A share transfer must be made by delivery of a proper instrument of transfer n66.1 to the company. The Stock Transfer
Act 1963 provides a standard form for the transfer of fully paid shares which need only be executed by the transferor
and which is not required to be witnessed. It states the name of the transferor, particulars of the consideration and of the
shares and the name and address of the transferee.n67 A share transfer in any form which was common or usual prior to
the commencement of the Stock Transfer Act 1963 can also be used provided it complies with the requirements as to
execution and contents which apply to a transfer in pursuance of that Act. In the case of partly paid shares it is usual to
require the transfer to be executed by both the transferor and transferee.

The share transfer must be stamped by the transferee with ad valorem duty at the rate of 1% of the consideration as a
"Conveyance or Transfer of Sale" under the Stamp Act 1891. The duly stamped transfer is then sent to the secretary of
the company accompanied by the relevant share certificate so that the transferee's name may be entered on the register
of members. A new share certificate is issued to the transferee.

FOOTNOTES:
(n1)Footnote 1. E.g., Most of the Companies (Amendment) Act 1983 implements the Second Company Law Directive.
The Companies (Amendment) Act of 1986 implements the Fourth Company Law Directive on company accounts.

(n2)Footnote 2. Companies Act 1963, Section 33(1).

(n3)Footnote 3. European Communities (Single-Member Private Limited Companies) Regulations, 1994 S.I. No.
275 of 1994, implementing EC Council Directive No. 89/667/EEC.

(n4)Footnote 4. Companies (Amendment) Act 1983, Section 19.

(n5)Footnote 5. Ibid., Section 28.

(n6)Footnote 6. Ibid., Section 52 and section 53.

(n7)Footnote 7. Ibid., Section 14 and section 9.

(n8)Footnote 8. See 3.03[3] infra.

(n9)Footnote 9. Companies (Amendment) Act 1983, Section 15.

(n10)Footnote 10. In the case of a private company, at least two persons (or in the case of a single-member private
company, one person) and in the case of a public company, at least seven persons must subscribe. The subscribers agree
to take at least one share in the company when registered. The Companies Acts do not restrict who may subscribe.
Non-residents of Ireland can therefore be subscribers. Subscribers are frequently mere trustees for the promoter and
their shares transferred to him shortly after registration.

(n11)Footnote 11. Companies Act 1963, Section 6 and Section 17, see 3.02 [5] infra.

(n12)Footnote 12. Ibid., Section 11 and section 17, see 3.02 [5] infra.

(n13)Footnote 13. Companies (Amendment) Act 1983, Section 5(5).

(N14)Footnote 14. Finance Act 1973, Sections 68-70.
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(n15)Footnote 15. Companies (Amendment) Act 1982, Section 3(1) (a) and(b) In the case of directors, their names
(and any former names), their business occupation, their nationality (if not Irish), their residential address, and
particulars of any other directorships of bodies corporate incorporated in Ireland. In the case of the company secretary,
their names (and any former names) and their usual residential or registered address.

(n16)Footnote 16. Companies (Amendment) Act 1982, Section 3(1) (c), see 3.02[5] supra.

(n17)Footnote 17. Companies (Amendment) Act 1983, section 5(4).

(n18)Footnote 18. Companies Act 1963, Section 18(2).

(n19)Footnote 19. Companies (Amendment) Act 1983, Section 6(1). The Registrar will issue such a certificate on
application by a public limited company if he is satisfied that the nominal value of its allotted share capital is not less
than the authorised minimum IR£ 30,000 and a statutory declaration in the prescribed form is delivered to him by a
director or secretary of the company stating (inter alia ) that the amount of the allotted share capital is not less than the
authorised minimum and the amount paid up thereon.

(n20)Footnote 20. Companies Act 1963, Section 6(1) (a) and Companies (Amendment) Act 1983, Section 4(1).

(n21)Footnote 21. Companies (Amendment) Act 1983, Section 4(3).

(n22)Footnote 22. Companies Act 1963, Section 6(1) (b).

(n23)Footnote 23. Ibid., Section 6(4) and Companies (Amendment) Act 1983, Section 5(2). See also 3.02 [2] supra
for "authorised minimum" .

(n24)Footnote 24. Roper v. Ward [1981] ILRM 408.

(n25)Footnote 25. Companies Act 1963, Section 25.

(n26)Footnote 26. Ibid., Section 13.

(n27)Footnote 27. Ibid., Section 15.

(n28)Footnote 28. Ibid., Section 14.

(n29)Footnote 29. Ibid., Section 21.

(n30)Footnote 30. Ibid., Section 23.

(n31)Footnote 31. Ibid., Section 24.

(n32)Footnote 32. Ibid., Section 114.

(n33)Footnote 33. See 3.03[2] infra for further discussion.

(n34)Footnote 34. Central Bank Act 1971, Section 15.

(n35)Footnote 35. See 3.02[8] [g] infra for increase or variation of authorised share capital.

(n36)Footnote 36. Companies Act 1963, Section 6(4).

(n37)Footnote 36.1. However investment companies established under Part XIII of the Companies Act 1990 may
have shares with no par value. see 3.04 [6] infra.
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(n38)Footnote 37. See 3.02[2] supra.

(n39)Footnote 38. Companies (Amendment) Act 1983, Section 30.

(n40)Footnote 39. Ibid., Section 38.

(n41)Footnote 40. This situation would be unusual.

(n42)Footnote 41. Companies Act 1963, Section 78.

(n43)Footnote 42. Companies Act 1990, Section 207.

(n44)Footnote 42.1. Companies Act 1990, § 211.

(n45)Footnote 42.2. Id., § 209.

(n46)Footnote 43. Ibid., Section 68(1) (a).

(n47)Footnote 44. Ibid., Section 68(1) (b)-(e).

(n48)Footnote 45. Ibid., Section 72. This restriction does not apply to redeemable shares (3.02[8] [d] supra) or to
shares in an unlimited company.

(n49)Footnote 46. Companies (Amendment) Act 1983, Section 20.

(n50)Footnote 47. Ibid., Section 23.

(n51)Footnote 48. Ibid., Section 23(10).

(n52)Footnote 49. Ibid., Section 26. Certain specific restrictions and requirements have to be observed if a public
limited company issues shares other than for cash. See in particular Section 26(2) and (3) and Sections 29-33. Also a
public limited company cannot allot a share except as paid up (in cash or otherwise) at least as to one quarter of the
nominal value of the share and the whole of any premium on it. This does not apply to shares issued in pursuance of an
employees' share scheme (Section 28).

(n53)Footnote 50. See Chapter 17 for particulars of the contents of a prospectus and listing requirements for Stock
Exchange listing.

(n54)Footnote 51. Companies Act 1963, Section 58.

(n55)Footnote 52. Finance Act 1973, Section 69.

(n56)Footnote 53. Companies Act 1963, Section 159.

(n57)Footnote 54. Northern Bank Finance Corporation Limited v Quin (Keane, J.) unreported, 8 November 1979.

(n58)Footnote 55. Table A, Regulation 79.

(n59)Footnote 56. Re Lakeglen Construction Ltd, Kelly v McMahon Ltd [1980] IR 347.

(n60)Footnote 57. Companies Act 1963, Section 99, where the charges which are registrable are set out. Note that
an agreement to deposit title deeds of land as security is also registerable--Re Farm FreshFoods Ltd (Keane, J.)
unreported 23 June 1980. The charge must be created by the company--in Bank of Ireland Finance Ltd. v. D.J. Daly Ltd
[1978] IR 79, McMahon, J. held that an unpaid vendor's lien did not have to be registered.
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(n61)Footnote 58. Companies Act 1963, Section 99.

(n62)Footnote 59. Ibid., Section 106, where an order extending the time for registration will be made on the basis
that it is without prejudice to the rights of creditors acquired prior to the late registration. See Re Telford Motors Ltd.
(Hamilton, J.) unreported 27 January 1978.

(n63)Footnote 60. Companies Act 1963, Section 100. Registration of a charge does not put others on constructive
notice of the contents of the charge e.g. a condition prohibiting future charges ranking in priority. See Welch v.
Bowmaker (Ireland) Ltd. [1980] IR 251.

(n64)Footnote 61. See Industrial Development Authority v. Moran (1978) IR 159, where the Supreme Court held
that by reason of the powers vested in him by a debenture and the provisions of Section 46 of the Conveyancing Act
1881 a receiver could execute a conveyance in his own name to vest the company's lands in a purchaser. See also
Chapter 18 infra.

(n65)Footnote 62. Companies Act 1963, Section 36.

(n66)Footnote 63. Ibid., Sections 116-122.

(n67)Footnote 64. Ibid., Section 86.

(n68)Footnote 65. Ibid., Section 88.

(n69)Footnote 66. See Clark v. Workman [1920] 1 IR 107.

(n70)Footnote 66.1. Under Section 239 of the Companies Act 1990 the Minister for Industry and Commerce is
empowered to make regulations for enabling title to shares and other securities to be evidenced and transferred without
a written instrument.

(n71)Footnote 67. The Stock Transfer Act 1963 also contains special provisions in relation to share transfers for
Stock Exchange transactions.
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