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§ 8A.01 Negotiable Instruments

[1] Introduction
 
The Canadian law relating to negotiable instruments has its origins in the historical
commercial customs of continental Europe and England. Litigation concerning bills,
notes and cheques was governed by the so-called "law merchant" - originally a body
of rules and principles laid down by merchants themselves to regulate their
dealings. It consisted of usages and customs common to merchants and traders in
Europe, with slightly local differences. The law merchant had been practiced for
centuries in England and was recognized legally by the law courts beginning in the
eighteenth century, particularly by Lord Mansfield, sitting on the Court of King's
Bench. Courts may still resort to case law based on the law merchant in those rare
situations that are not covered under modern day statues. The first statement of the
principles of the law merchant was the British Bills of Exchange Act, enacted in 1882.
Canada followed in 1890 with the first version of the Bills of Exchange Act. While this
Act followed the British precedent, there were a number of provisions that reflected
the local customs of Canadian Provinces. Having undergone revisions since then, the
current version of the Bills of Exchange Act (the "Act") 1 was last amended in 2007.
Note as well that the law applicable in Quebec is different in some respects from
that applicable in the common law provinces.
 
In the United States, Article 3 of the Uniform Commercial Code (the "UCC"), with
some modifications, is the law governing negotiable instruments. For the European
equivalent see the UNCITRAL Convention on International Bills of Exchange and
International Promissory Notes, 1988. 2 Note also that the law merchant still applies



to bills of exchange, promissory notes and cheques. However, the Act would
override in any case in which there was an inconsistency with the law merchant.
 
Unless they are inconsistent with the express provisions of the Act, the rules of the
common law of England, including the law merchant, apply to bills of exchange,
promissory notes and cheques. 3

[2] What is a Negotiable Instrument?
 
The Act does not define the term "negotiable instrument". The UCC defines a
negotiable instrument as an unconditioned writing that promises or orders the
payment of a fixed amount of money. Another way of describing it would be as a
written promise or order signed by the maker to transfer a specified sum of money
on demand or at a fixed future time to the person named on the instrument or to the
bearer. It will be seen that there are various requirements to make something a
negotiable instrument. It must be in writing. The person "making" the instrument
must sign it. The instrument must have a specific monetary value. The instrument
has to be payable to a person or other entity (it may also be payable to the "bearer"
of the instrument). The monetary amount must be payable either on demand or at a
future date. There must also not be any restriction on transfer of the instrument on
its face. 4 Finally the person to whom the instrument is payable may transfer the
instrument by signing or endorsing it. This last point is the concept of negotiability
and is discussed at §8A.01[4], below. Note finally, that negotiable instruments
appear not to be contracts-not having offer, acceptance and consideration. For
example, unlike ordinary contract documents, the right to the performance of a
negotiable instrument is linked to the possession of the instrument itself. However,
they seem to be treated as contracts in the Act.
 
The most common types of negotiable instruments are cheques, drafts, bills of
exchange, promissory notes and acceptances. These terms are all defined and
discussed in the Act. Originally, bills of exchange were used as a means of paying
trade debts between merchants in different countries, and their negotiability became
established by custom. Subsequently, domestic bills of exchange as well as
promissory notes came into use and acquired the same quality of negotiability as
was possessed by foreign bills. Later the drawing of cheques by a customer upon a
bank replaced, to a large extent, the issuing of notes by the banker to represent
money deposited with him.

[3] What are Notes, Bills of Exchange and Cheques?

[a] Promissory Notes. The Act deals with promissory notes in Part IV. Section 176
of the Act defines the term "promissory note" as follows:

"(1) A promissory note is an unconditional promise in writing
made by one person to another, signed by the maker, engaging
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to pay, on demand or at a fixed or determinable future time, a
sum certain in money to, or to the order of, a specified person,
or to bearer.
 
"(2) An instrument in the form of a note payable to the maker's
order is not a note within the meaning of this section, unless it is
endorsed by the maker.'

 
If two or more people make a promissory note, they will be liable jointly or jointly
and severally according to the intent of the note. 5 If a note reads "I promise to pay",
and is signed by two or more people, the note is deemed to be a joint and several
note. 6 Conversely, If a note states "we promise to pay", it is deemed to be a joint
note. For a joint and several note, to recover the sum the holder may sue and obtain
judgment against the makers together or separately. For a joint note, except in
Quebec, only one judgment can be obtained on the note. The holder may sue the
makers together or may sue one or more of them, but if the holder obtains judgment
against only one of the joint makers, the holder loses the right to sue or obtain
judgment against any others. In Ontario and some other provinces, however, this
rule is subject to certain exceptions, e.g., a judgment against the estate of a joint
maker may be obtained without releasing the survivor and a judgment against the
joint makers resident in the province will not release an absent maker.
 
A promissory note is incomplete until delivery is made to the payee or bearer. 7

However, a note is not invalid only because it is not dated, antedated, post-dated, or
bears date on a Sunday or other non-judicial date. A note will also be valid even if it
does not specify the place where it is drawn, the place where it is payable, the value
given or that any value has been given for it. 8

 
The Act states that when no time for payment is expressed in a promissory note, the
note is deemed to be payable on demand. 9 Conversely if there is a future payment
dated specified in the note, the note cannot be considered a demand note. If a
document is stated to be payable both on demand and at a future date, it will not be
considered a promissory note. 10

[b] Bills of Exchange. Bills of exchange developed during the Middle Ages as a
means of transferring funds and making payments over long distances without
physically moving bulky quantities of precious metals. In the hands of thirteenth-
century Italian merchants, bankers and foreign exchange dealers, the bill of
exchange evolved into a powerful financial tool, accommodating short-term credit
transactions as well as facilitating foreign exchange transactions. Now bills of
exchange are used primarily in international trade and are written orders by one
person to his or her bank to pay the bearer a specific sum on a specific date



sometime in the future. The most common type of bill of exchange is the cheque,
which is discussed separately in the next section.
 
The Act defines a bill of exchange as follows:

(1) A bill of exchange is an unconditional order in writing,
addressed by one person to another, signed by the person giving
it, requiring the person to whom it is addressed to pay, on
demand or at a fixed or determinable future time, a sum certain
in money to or to the order of a specified person, or to bearer.

 
Instruments that do not comply with these requirements are not bills of exchange.
 
Normally, there are three parties to a bill of exchange: the drawer (the person who
issues the bill), the drawee (the person instructed to make payment) and the payee
or bearer (the person to whom the bill is to be paid). The payee may be the same
person as either the drawer or the drawee 11 but the drawer and the drawee must be
different people. The drawee must be named or otherwise indicated in a bill with
reasonable certainty. 12 A bill may be made payable to two or more drawees jointly,
or in the alternative to one of two, or one or more of several. 13 For bills having the
drawer and drawee as the same person, or if the drawee is a fictitious person or a
person not having capacity to contract, holders may treat the instrument, at their
option, as either a bill of exchange or as a promissory note. 14

 
Note that for bills payable on demand the payment is delayed for at least three
days, known as "days of grace". 15 However the bill may expressly provide for
immediate payment without grace days, and the provision of the bill overrides the
provision of the Act. 16

[c] Cheques. A cheque is a type of bill of exchange that is drawn on a bank and is
payable on demand. Therefore many of the provisions of the Act relating to demand
bills of exchange apply to cheques. 17 Some of the distinctions between a cheque and
a bill are:

(1) A cheque does not require acceptance; 18

 
(2) A cheque is not intended for circulation and is given for immediate
payment and is therefore not entitled to days of grace; 19

 
(3) If a bank receives notice of the death of a customer who has drawn a
cheque upon the bank the bank's authority to pay the cheque is
terminated. 20



 
When a cheque is delivered to a bank for deposit to the credit of a customer and the
bank credits the customer with the amount of the cheque, the bank acquires all the
rights and powers of a holder in due course of the cheque. 21 However, a cheque
payable to a company but deposited into the account of its principal without due
endorsement is not "delivered to a bank for deposit". 22

 
A person who endorses a cheque is not liable to pay the amount of the cheque if the
holder does not present it for payment within a reasonable time after the
endorsement 23 What constitutes a "reasonable time" is a matter of fact and law. 24

The Act states that in determining what is a reasonable time a court would have to
consider the nature of the instrument, the usage of trade and of banks, and the facts
of the particular case. 25 Note that as a matter of custom that is universally adhered
to by the banks, cheques that are over six months old are called "stale dated" and a
bank will not pay on such a cheque. A bank's obligation to pay the amount of the
cheque to the holder arises only from the relationship between the bank and the
drawer (the bank's customer). The bank has no obligation to the payee or the holder.
If a bank refuses to pay an uncertified cheque, the holder has no right of action
against the bank; the holder's right to payment would be against the drawer. If, on
the other hand, a bank made a payment as a result of a mistake, such as not being
aware of a valid stop payment order, the bank could attempt to recover the
mistaken payment from the payee. If recovery from the payee were not possible, the
bank would be entitled to debit the account of the drawer customer. 26 In these
cases, the bank is normally entitled to recover from the payee, or if that is not
possible, by debiting the account of its drawer customer. 27 However, a payee may
rely on three defences. The bank cannot seek recovery from the payee if payment
would in any event have been made, if the payment discharges a genuine debt
owed by the drawer customer to the payee, or if the payee has changed its position
in good faith. 28 Note that a payee's knowledge of a stop payment order could
preclude the payee from raising this defence.
 
When a bank is unable to recover from the payee, it may debit the account of its
drawer customer for the amount mistakenly paid. Moreover, the bank may recover
from the customer even when the bank has made an independent decision to create
an overdraft to allow certification of the cheque.
 
There is also an issue as to how a cheque drawn by a corporation must be executed
in order that the individual signers avoid personal liability. The Ontario Court of
Appeal has held that the appropriate analysis is to determine who is the drawer of
the cheque. 29 When the cheque is clearly that of a corporation, as when the
corporation's name is printed on the cheque, it is not necessary that the signatories
add words, such as "by" or "per", or indicate their corporate office, in order to



establish that they signed in a representative capacity, thereby avoiding personal
liability.
 
The English notion of crossed cheques has been imported into the Act. 30 However,
the practice of crossing cheques is uncommon and little understood in Canada.

[d] Certified Cheques. Even though no reference is made to certification in the Act,
certification of cheques is a well recognized practice in Canada. A bank is under no
obligation to certify a cheque. Refusing to certify does not amount to dishonour of
the cheque. The certification of a cheque has different effects, depending on who
requests the cheque to be certified. If the holder presents the cheque to the bank for
certification and the cheque is certified but the holder does not immediately require
payment, the drawer is discharged from all liability, either on the cheque or on the
original contract for which it was given. 31 The holder, in effect, has accepted the
bank's undertaking to pay in place of actual payment by the drawer. On the other
hand, if the drawer of the cheque has it certified by the bank, the holder cannot be
said to have accepted the bank's undertaking to pay in place of actual payment. 32

Therefore, if the bank for some reason failed to pay the certified cheque, the drawer
would still be liable to the payee for payment.
 
However, the effects of certification on the bank's liability towards the holder are
independent of who requests the certification. As a general proposition, certification
of a cheque is equivalent to acceptance. 33 In other words, while cheques do not
require acceptance, so that a bank may refuse to pay an uncertified cheque without
giving rise to a right of action to the holder against the bank, once the bank has
certified a cheque, it has accepted the drawer's order to pay the holder and the
refusal of the bank to honour a certified cheque would allow the holder to sue the
bank. Nevertheless, as mentioned above, the holder may still choose to recover
directly from the drawer if the drawer has requested certification.

[e] Bank Drafts. A bank draft is essentially a cheque guaranteed by a bank. 34 A
bank draft is usually drawn by a branch of a bank on its head office and it may be
treated by the holder as either a bill or a note, but the bank cannot treat it as a bill.
35 Typically, when a customer requests a draft, the bank will review the customer's
account to see if sufficient funds are available for the cheque to clear. Once it has
been confirmed that sufficient funds are available, the bank effectively places the
funds from the customer's account into what is called a suspense account to be
given out when the bank draft is used.

[f] Bankers' Acceptances. A bankers' acceptance is a form of bank financing in
which the borrower, instead of signing a promissory note, signs an order to pay a
stated amount drawn on the bank extending the credit. The document begins as an
order to a bank by a bank's customer to pay a sum of money at a future date,
typically within six months. At this stage, it is like a postdated check. When the



bank endorses the order for payment as "accepted", the bank assumes responsibility
for ultimate payment to the holder of the acceptance. The bank literally stamps
"Accepted for payment by (name of bank) on (date)" across the face of the draft.
Acceptance converts a depositor's "order to pay" into an unconditional "promise to
pay" by the accepting bank. Bankers acceptances are effectively a guarantee of
payment by the bank. At this point, the acceptance may be traded in secondary
markets much like any other claim on the bank.
 
Bankers' acceptances are considered very safe assets, as they allow traders to
substitute the bank's credit standing for their own. They are used widely in foreign
trade where the creditworthiness of one trader is unknown to the trading partner.
Acceptances sell at a discount from face value of the payment order, just as
treasury-bills sell at a discount from par value.

[g] The Concept of Acceptance. As stated above, there are generally three parties to
a bill of exchange: the maker, the drawee (the person charged with making
payment), and the payee. Clearly it is important that the drawee agree to make the
payment requested. This agreement by the drawee is the "acceptance" of the bill. 36

Acceptance must be in writing, and it must not indicate that the drawee will abide
by its obligation by paying anything other than money. The signature of the drawee,
without any other words, constitutes acceptance. A bill can be accepted before the
maker signs it or after it has been dishonoured. Acceptance may also be conditional
or partial. That is, the drawee may require that some condition be fulfilled before it
pays out the money. It may also agree only to pay a part of what is requested. 37

Note that an acceptance is revocable until the bill has been delivered. However, if
the drawee communicates to the person entitled to the bill that the drawee has
accepted the bill, the acceptance becomes irrevocable. 38 Finally, the Act does not
contemplate acceptance of a demand instrument, which would include a cheque.
However, it has been held that this omission does not preclude the acceptance of a
cheque.

[h] Comparison of Bills and Notes. Although bills and notes have much in
common, there are some important differences between them, the principal
difference being that a note is a promise to pay, whereas a bill is an order to pay. The
two instruments become much the same when the bill is accepted and the note
endorsed. Acceptance of a bill is the acknowledgment by the drawee of its assent to
the order of the drawer, which is equivalent to a promise on the part of the drawee
to pay. The endorsement of a note by a payee transfers the instrument to another
person and is the equivalent of the payee's order to the maker of the note that
payment be made to the transferee.
 
Because of the similarities of notes and bills, the Act provides that, with some
exceptions, the provisions relating to bills of exchange apply to promissory notes.
However, the provisions about presentment and acceptance do not apply to notes.
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[i] Consumer Transactions. Part V of the Act deals with consumer bills and notes.
Part V requires that bills and notes given for consumer transactions must have the
words "consumer purchase" stamped on their face. If these words are not stamped
on the bill or note, the instrument will be void except in the hands of a holder in
due course who does not have notice that the instrument was a "consumer bill" or
"consumer note." 40 The rights of a holder of a consumer bill or consumer note are
subject to any defence or right of set off, other than counterclaim, that the purchaser
would have had in an action by the original seller of the goods or services that were
purchased with the consumer instrument. 41 The Act makes it an offence to obtain a
signature or to transfer an improperly marked consumer bill or note. 42

[j] Accommodation Parties and Bills. An accommodation party to a bill is a person
who signs a bill as drawer, acceptor or endorser without receiving value, but for the
purpose of giving financial assistance to some other person. An accommodation
party is liable to a holder for value whether or not when the holder took the bill
with knowledge that the person signing was an accommodation party. 43

 
A bill signed by an accommodation party is not necessarily an accommodation bill.
An accommodation bill is a bill in which the principal debtor is the accommodation
party. An accommodation bill is discharged when it is paid in due course by the
party accommodated, although that party may not be the principal debtor. 44

[4] Negotiability 

[a] General. Negotiation is the sale or transfer of an instrument (whether a bill, note
or cheque) to another person as payment. A negotiable instrument, other words, it
is a tradable instrument. The Act says that "[a] bill is negotiated when it is
transferred from one person to another in such a manner as to constitute the
transferee the holder of the bill." 45 The Act prescribes the methods by which
instruments may be negotiated.
 
A bill payable to order is negotiated by the endorsement of the holder completed by
delivery. 46 If the holder of a bill payable to order transfers the bill for value without
endorsing it, the transferee receives whatever title the transferor had in the bill.
However, the transferee, in addition, acquires the right to have the transferor
endorse the bill. 47

[b] Endorsements. When used in the Act the term "endorsement" means an
endorsement completed by delivery. 48 In order for an endorsement to operate as
negotiation, it must be written on the bill itself and signed by the endorser. If there
is not enough room on the bill for an endorsement, the endorsement may be written
on a piece of paper attached to the bill (called an "allonge"). An endorsement may



also be written on a copy of a bill that has been issued or negotiated in a country
that recognizes copies. 49

 
If a bill is payable to the order of more than one payee, all payees must endorse the
bill unless the payee endorsing the bill has authority to endorse it for the others. 50

The endorsement may take several forms, including the simple signature of the
endorsee or a special endorsement, which specifies to whom the bill is payable. 51

 
Payees or endorsees who are wrongly designated or whose names are misspelled,
may endorse the bill with the mistaken description, adding their proper signature.
Alternatively they may simply endorse the bill with their proper signatures. 52

Finally, if there are two or more endorsements on a bill the endorsements are
deemed to have been made in the order in which they appear on the bill (unless the
contrary can be proved). 53

 
Although a bill, note or cheque must be unconditional in its original terms, the
instrument may be endorsed conditionally. Instruments may also be endorsed
restrictively. That is, the endorsement may prohibit further negotiation of the bill. A
restriction might also limit further dealings with the bill, for example, "pay for the
account of". 54 On a conditionally endorsed instrument, the payor may disregard the
condition; payment to the endorsee will still be valid, whether the condition has
been fulfilled or not. 55

[5] Holders in Due Course

[a] Role of Holder in Due Course. A holder is the payee or endorsee of a bill or
note who is in possession of it, or the bearer of the note (if the note is payable to the
bearer). 56 A person may become the holder of an instrument either as the original
payee or bearer or by endorsement and delivery for an instrument payable to order.
For an instrument payable to bearer, a person becomes the holder by delivery. 57

 
Not all holders are holders in due course. A holder in due course is a privileged
person who may acquire a better title to the instrument than the person transferring
the instrument. The Act defines a holder in due course as follows:

"(1) A holder in due course is a holder who has taken a bill,
complete and regular on the face of it, under the following
conditions, namely: 
 (a) that he became the holder of it before it was overdue, and
without notice that it had been previously dishonoured, if such
was the fact;
 
 (b) that he took the bill in good faith and for value, and that at
the time the bill was negotiated to him he had no notice of any



defect in the title of the person who negotiated it." 58

 
Thus, there are several requirements that must be met before a person can be a
holder in due course. First, the instrument must be "complete and regular on the
face of it." An instrument containing blanks would not satisfy this requirement. An
instrument not bearing a date would also not be "complete" if a date was necessary
to calculate when the instrument was due. 59 Next, the instrument must not be
overdue when the person becomes the holder. Note that for bills payable on
demand, the payment is delayed for at least three days, known as "days of grace". 60

The bill would be overdue at the end of the last day of grace.
 
Then, the holder must not have been aware that the bill had been dishonoured.
People acquiring bills who do not know of dishonour may still become holders in
due course. However, if the holder should have been aware that the bill had been
dishonoured, this defense would not stand. Also, bills payable on demand are
deemed to be overdue when it appears that they have been in circulation for an
unreasonable length of time. This requirement is not applicable to notes, since it is
not unusual for a note to be given as evidence of indebtedness and not for
immediate payment.
 
The next requirement is that, at the time the instrument was transferred, the holder
must not have had notice of any defect in the title of the person negotiating the
instrument. Examples of defects in title would include: obtaining the instrument or
acceptance or the instrument by fraud, duress or force; negotiating the instrument in
breach of faith or in circumstances amounting to fraud; or obtaining the instrument
for illegal consideration. 61

 
Also, in addition to taking without knowledge of title defect, the holder must also
take the instrument "in good faith". Under the Act, "in good faith" means honestly,
whether or not done negligently. 62 If because of suspicious circumstances a holder
were put on enquiry and dishonestly did not enquire, then the person would not
have been acting in good faith. As Lord Blackburn stated in Jones v. Gordon: 63 

But if the facts and circumstances are such that the jury ... came to the
conclusion that he was not honestly blundering and careless, but that he
must have had a suspicion that there was something wrong, and that he
refrained from asking questions, not because he was an honest blunderer
or a stupid man, but because he thought in his own secret mind - I
suspect there is something wrong, and if I ask questions and make farther
inquiry, it will no longer be my suspecting it, but my knowing it, and



then I shall not be able to recover - I think that is dishonesty.

 
Finally holders must have taken "for value"; that is they must have given valuable
consideration for the instrument. 64 The adequacy of the consideration given must
be distinguished from the absence of consideration. Adequacy of consideration goes
to the question of good faith. Absence of consideration addresses the question of
whether the holder took for value. Valuable consideration includes not only any
consideration sufficient to support a simple contract, but also an antecedent debt or
liability whether the bill is payable on demand or at a future time. 65

[b] What Must a Holder in Due Course Prove? In the absence of evidence to the
contrary, every holder of a bill is deemed to be a holder in due course. 66 However,
if a previous holder is guilty of fraud, the onus shifts and the current holder must
prove that, after the fraud, a subsequent holder gave value in good faith for the
instrument.

[c] Liability to Pay Under an Instrument. The first person liable to pay under an
instrument is the drawee (presuming acceptance), since any accepter of an
instrument becomes the person primarily liable to pay under the instrument. 67 If
the drawee fails to pay, then the drawer is liable to the holder or any endorser who
has been compelled to pay the bill. The position of an endorser is more complicated.
The Act states that by endorsing a bill the endorser:

"... engages that on due presentment it shall be accepted and paid
according to its tenor, and that if it is dishonoured he will compensate the
holder or a subsequent endorser who is compelled to pay it, if the
requisite proceedings on dishonour are duly taken." 68

 
Thus, the act of endorsing renders the endorser liable. However, endorsers may
limit their liability to the holder by expressly qualifying the endorsement.
 
The chain of liability is as follows: The holder may recover from any party liable on
the bill; the drawer, if required to pay by the holder, may recover from the acceptor;
an endorser who has been compelled to pay may recover from the acceptor, from
the drawer or from a prior endorser.
 
When a bill is dishonoured the Act states that the damages are equal to the amount
of the bill plus interest and expenses. The Act deems this amount to be liquidated
damages. If a bill is dishonoured abroad the holder may recover the amount of any



currency exchange plus interest. 69 The liability of the drawer and the endorser of a
bill is subject to certain conditions. The holder must show that the instrument was
duly presented, that the instrument has been dishonoured and that the requisite
proceedings on dishonour have been duly taken, e.g., notice of dishonour. These
requirements may be waived by the drawers and endorsers of instruments. Thus it
is not uncommon to see in bills the phrase : "presentment, protest and notice of
dishonour are waived."
 
A person who signs a bill otherwise than as drawer or acceptor may not deny the
genuineness of the signatures and the capacity of those who signed the instrument
before that person signed it. 70 While acceptors of a bill and makers of notes cannot
deny to a holder in due course the existence of the payee and the payee's capacity to
endorse, they are not precluded from denying the genuineness or validity of the
payee's endorsement. 71

 
The holder may sue in his own name upon an instrument. The holder in due course
holds the bill free from any defects of title of prior parties, as well as from any
personal defences available to prior parties among themselves. The holder in due
course may enforce payment against all parties liable for the bill. 72 In addition,
holders in due course may sue a party to the bill for the full amount in their own
names, notwithstanding that they have already sequestered part of the amount from
another party. 73

[d] Defences. There are various defences that defendants may raise. However, these
defences may be different depending upon how the parties are characterized. Parties
to an instrument may be "immediate" parties or "remote" parties. Persons are
immediate parties, relative to each other, if their names appear as parties to an
instrument in such a way as to imply that they have had direct dealings with each
other relating to the instrument. Examples would be the maker of the note and the
original payee. These parties would have had direct dealings with each other.
Persons are remote parties if their legal relations as parties to an instrument arise,
not out of their direct dealings with each other, but out of their dealings with
another party to the instrument. Examples of remote parties would be the maker
and a subsequent endorser or the acceptor and the payee. Between immediate
parties the defendant may utilize any defence that might be available if the action
had been brought on an ordinary contract. Not all of these defences are available to
a remote party.
 
Defences are also classified into different categories: real defences, defects of title
and personal defences. Real defences and defects of title both relate to the
instrument and affect title to it. Personal defences do not relate to the instrument or
affect the holder's title to it, for example, a right of set-off arising out of another
transaction between the maker and the payee of the note. A personal defence may
be good as between the two parties between whom it arises, that is between the



immediate parties, but it is not available against remote parties.
 
A defect in title differs from a personal defence because it relates to the instrument
and affects the title to it. If, for example, a person obtains an instrument by fraud or
undue influence or for illegal consideration, title to the instrument is defective and a
transferee may be precluded from obtaining good title. However, a holder who
takes an instrument without notice of any defect in title may become a holder in
due course and hold free from any defects of title of earlier parties.
 
Title is defective when a person obtains the bill or acceptance of the bill by fraud,
duress, force and fear, other unlawful means or for an illegal consideration.
Negotiation of a bill in breach of faith or under circumstances that amount to a
fraud also makes title defective. 74 In some circumstances, however, fraud may
render a document a nullity; for example, if a person, without being negligent, is
induced by fraud to sign a negotiable instrument, believing it to be some other
document, the signature is a nullity, and the person signing has a real defence even
against a holder in due course.
 
Another defence is lack of capacity to contract. The Act indicates that the capacity to
incur liability as a party to a bill is coextensive with the capacity to contract. Thus a
person with no capacity to contract cannot incur liability under the bill. Lack of
capacity to contract cannot be cured. Determining an individual's capacity to
contract is a matter of provincial law. See chapter 7 above for a discussion of
capacity to contract. Note that while incapacity relieves the signer of liability, it does
not necessarily invalidate the instrument. Thus the Act provides that:

"Where a bill is drawn or endorsed by an infant, minor, or corporation
having no capacity or power to incur liability on a bill, the drawing or
endorsement entitles the holder to receive payment of the bill, and to
enforce it against any other party thereto." 75

 
So the fact that an endorser did not have the ability to contract would not prevent a
subsequent holder to enforce the bill against the maker.
 
Related to incapacity to contract is the lack of authority to contract. Lack of
authority can be set up as a defence, since a signature made without authority is
inoperative. However, lack of authority can be cured by ratification.

[e] Forged or Unauthorized Signature. The general rule is that a forged or
unauthorized signature is inoperative. If parties whose names appear on an
instrument can show that what purports to be their signatures were either written
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without their authority or forged, they have a real defence available even against a
holder in due course. 76 Defendants may, however, be unable to use this defence if
they ratified a signature purporting to be written by an agent or if they are estopped
from saying the signature is unauthorized or forged. 77

 
On the other hand, an acceptor of a bill is precluded from denying to a holder in
due course the genuineness of the drawer's signature; 78 and an endorser of a bill is
precluded from denying to a holder in due course the genuineness of the drawer's
signature and all previous endorsements. 79 Also, people may, by their conduct,
preclude themselves from setting up their want of authority as a defence.
 
If a bill bearing a forged or unauthorized endorsement is paid in good faith and in
the ordinary course of business by the drawer or acceptor, the person who paid may
recover from the person to whom it was paid. That person may also recover from
any endorser who endorsed the bill after the forged or unauthorized endorsement,
if notice of the forged or unauthorized endorsement was given to all subsequent
endorsers within a reasonable time after the payor became aware that the
endorsement was forged or unauthorized. 80

 
For cheques, if a drawer's signature is forged, 81 the drawee bank is not entitled to
debit the drawer with the amount of the payment. 82 However, the drawer of a
cheque must draw it in a form that is clear and free from ambiguity. If, as a result of
the way in which a cheque is drafted, there is a doubt as to the obligation to pay,
the drawee may delay payment. The drawer must also not draw cheques in such a
way as to facilitate alteration or forgery.
 
Under the Act, an endorsee who has paid on a cheque bearing a forged or
unauthorized endorsement may also recover in the same way as an endorsee who
has paid on a similar bill. 83

 
On the other hand, since cheques, unlike bills in general, do not require acceptance,
the position of a bank relative to a holder in due course of a cheque is not governed
by the Act 84 but is, instead, a matter falling under the common law. The general
proposition under the common law is that a bank cannot recover the amount paid
to a holder in due course of a cheque containing a forged signature. 85 However,
there has been some controversy over whether the general proposition applies when
the bank seeks recovery from a payee, rather than from an endorsee. 86

 
Although under the doctrine that the drawee of a cheque is bound to know the
signature of its customer a bank would have no recourse in any event, whether
against a payee or an endorsee, the doctrine has been criticized as insensitive to the
realities of modern banking practice and the skill of some forgers. 87



[f] Fictitious or Non-Existent Payee. A frequently litigated issue in Canada is
whether a bank bears the risk of loss when an employee of the drawer of a cheque
defrauds the drawer by creating cheques payable to persons who do not exist.
 
The Act contains a fictitious payee provision in Subsection 21(5) which states:

"Where the payee is a fictitious or non-existing person, the bill may be
treated as payable to bearer."

 
If a bank can treat the bill as payable to bearer, then any forged endorsement or lack
of endorsement is irrelevant. In these cases the drawer will bear the risk. If the
fictitious payee rule does not apply, the bank will bear the risk.
 
The case law has focused on who is a fictitious or non-existent payee. When the
person named is not a real person or is dead, it is relatively clear that the payee is
non-existent. However, the more controversial situation arises when the person
named as payee is a real person in existence at the date the cheque is drawn. Based
on the current state of the law, if the person who signs the cheque on behalf of the
drawer has a fraudulent intent, the payee will not be considered a fictitious person
under the Act and therefore the bank will bear the risk. If, however, the signer does
not have a fraudulent intent, the cheque will be deemed to be payable to a fictitious
person (at least if the signer has authority to sign and is a senior officer) and
therefore can be treated as payable to bearer. In this situation the drawer will bear
the risk. 88

 
The effect of the negligence of the bank is uncertain under the current law. There
are some indications that the negligence of the bank may be relevant when the
fictitious payee rule would otherwise absolve it of liability, 89 although other cases
suggest that it is not relevant. 90

[6] Conditions to Establish Liability

[a] Presentment for Acceptance. If a bill is payable at sight or after sight,
presentment for acceptance is necessary to fix the maturity of the instrument. When
a bill expressly stipulates that it is to be presented for acceptance or when a bill is
drawn payable elsewhere than at the residence or place of business of the drawee,
the bill must be presented for acceptance before it can be presented for payment.
There is no other case in which presentment for acceptance is necessary to render a
party to the bill liable. 91

 
A bill becomes dishonoured by non-acceptance when it is duly presented for



acceptance and acceptance is refused or cannot be obtained. 92 The holder of a bill
may refuse to take a qualified acceptance and if the holder does not obtain an
unqualified acceptance, the bill may be treated as dishonoured by non-acceptance. 93

When a bill is dishonoured, the holder has an immediate right of recourse against
the drawer and endorsers; no presentment for payment is necessary. 94 However,
the holder's right of action is not complete until the defendant has received notice of
dishonour. 95

[b] Presentment for Payment. While a bill need not always be presented for
acceptance, as a general rule a bill must be presented for payment. If it is not
presented, the drawer and endorsers are discharged. When the holder of a bill
presents it for payment, the holder must exhibit the bill to the person from whom
payment is demanded. 96 Presentment must be made by the holder or some other
person authorized to receive payment who can discharge the bill. 97 On payment,
the bill must be delivered to the party paying. 98 Presentment for payment must be
made with reasonable diligence, 99 but delay in making presentment caused by
circumstances beyond the control of the holder may be excused. 100 Presentment for
payment is not necessary if, after reasonable diligence, presentment cannot be
effected, when the drawee is a fictitious person, or when presentment has been
waived. 101 The holder must present the bill must even though the holder has
reason to believe that the bill will be dishonoured. 102

[c] Notice of Dishonour. In some circumstances, a holder of a bill must give notice
of dishonour in order to complete or preserve a right of recourse against prior
parties. When a bill is duly presented and payment is refused or presentment is
excused and the bill is overdue and unpaid, notice of dishonour must be given to
the drawer and each endorser. Any drawer or endorser to whom notice is not given
is discharged. 103 Notice of dishonour means formal notice and the fact that the
drawer or endorser knows a bill has been dishonoured does not dispense with the
necessity of the formality. The Act provides that in order to be valid, a notice of
dishonour must be given not later than the first business day following the
dishonour of the bill. 104 However, the Act permits notice of dishonour to be given
by mail to the place of residence of the drawer or endorser or the place at which the
bill is dated by depositing it in any post office, postage paid, at any time during the
day on which presentment has been made or on the next business day. 105

[d] Protest. Foreign bills must be protested. Protest is a solemn declaration of the
dishonour of a bill made before a notary. If the foreign bill has been dishonoured by
non-acceptance, it must be protested for non-acceptance and if it has been
dishonoured by non-payment it must be protested for non-payment. If a foreign bill
is not protested as required, the drawer and endorsers are discharged. 106 Protest
must be made on the day of the dishonour of the foreign bill 107 and it must be so



protested at the place where it is dishonoured or some other place in Canada situate
within five miles of the place of presentment and dishonour. 108

[e] Conflict of Laws. The Act deals specifically with the conflict of laws rules
applicable to negotiable instruments. The general rule is that when a bill is drawn in
Canada and negotiated, accepted or payable in another country, the formal validity
of the bill is determined by the law of Canada and the validity of issues such as
acceptance or endorsement is determined by the law of the place where the contract
was made. In addition, two specific rules are set out in the Act. First, a bill issued
outside Canada is not invalid only because it is not stamped in accordance with the
law of the place of issue. Second, if the form of a bill issued outside Canada
conforms to the law of Canada, the bill may, for the purposes of enforcing payment,
be treated as valid as between all persons who negotiate, hold or become party to it
in Canada. 109

 
The Act provides that the interpretation of the drawing, endorsement, acceptance or
acceptance supra protest of a bill drawn in one country and negotiated, accepted or
payable in another, is determined by the law of the place where the contract is
made. An exception to this rule arises in the case of an inland bill which is endorsed
in a foreign country. In this case the endorsement is, as regards the payer,
interpreted according to the laws of Canada. 110

 
The Act's conflict of laws rules provide that the duties of the holder are determined
by the law of the place where a bill is dishonoured. 111 The rule for foreign
exchange is as follows:

"Where a bill is drawn out of but payable in Canada, and the sum payable
is not expressed in the currency of Canada, the amount shall, in the
absence of some express stipulation, be calculated according to the rate of
exchange for sight drafts at the place of payment on the day the bill is
payable." 112

 
Finally, for due dates, the Act provides that when a bill is drawn in one country but
payable in another, the due date is determined according to the law of the place
where the bill is payable. 113
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