126 Part A. Background to the International Human Rights Regime

It was also submitted on behalf of most of these defendants that in doing
they did they were acting under the orders of Hitler, and therefore cannot be he
responsible for the acts committed by them in carrying out these orders
Charter specifically provides in Article 8: '

The fact that the Defendant acted pursuant to order of his Government or of a
superior shall not free him from responsibility, but may be considered in mitiga-
tion of punishment.

The provisions of this article are in conformity with the law of all natio
That a soldier was ordered to kill or torture in violation of the international &
of war has never been recognized as a defense to such acts of brutality, thoug
as the Charter here provides, the order may be urged in mitigation of the p
:shment. The true test, which is found in varying degrees in the criminal law

most nations, is not the existence of the order, but whether moral choice was

fact possible.

War Crimes and Crimes against Humanity

... War Crimes were committed on a vast scale, never before seen in the histe
of war. They were perpetrated in all the countries occupied by Germany, and
the High Seas, and were attended by every conceivable circumstance of crue
and horror. There can be no doubt that the majority of them arose from the
conception of ‘total war’, with which the aggressive wars were waged. For in ¥
conception of ‘total war,” the moral ideas underlying the conventions which s¢
to make war more humane are no longer regarded as having force or valids
Everything is made subordinate to the overmastering dictates of war. Rules,
ulations, assurances, and treaties all alike are of no moment; and so, freed

the restraining influence of international law, the aggressive war is conducted
the Nazi leaders in the most barbaric way. Accordingly, War Crimes were c¢
mitted when and wherever the Fiihrer and his close associates thought them
be advantageous. They were for the most part the result of cold and crima

calculation.

_Prisoners of war were ill-treated and tortured and murdered, not only in de
ance of the well-established rules of international law, but in complete disregare
the elementary dictates of humanity. Civilian populations in occupied territor
suffered the same fate. Whole populations were deported to Germany for the p
poses of slave labor upon defense works, armament production, and similar ta
connected with the war effort. Hostages were taken in very large numbers fre
the civilian populations in all the occupied countries, and were shot as suited
German purposes. Public and private property was systematically plundered
pillaged in order to enlarge the resources of Germany at the expense of the rest
Europe. Cities and towns and villages were wanton ly destroyed without milits

justification or necessity.



